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Supported by Nation-Wide 
Experience and Facilities 


Ninety-four years ago—shortly after the first gas plant 
was founded in this country—American Meter Company 
opened its first factory. Today American Meter Company 
supplies the gas industry from ten trade-named factories 
strategically located from coast to coast. 

Each factory is an integral part of a comprehensive manu- 
facturing organization, supervised by trained engineers. 
Each American Meter is made to the highest standards of 


accurate measurement and economical service. 


Old Types Improved; 

New Types Developed 
A pioneer in the manufacture of gas meters, American 
Meter Company is still pioneering in the development of 

improved gas measuring and testing apparatus. 
With increasing experiment and intensive research, the 
engineers of American Meter Company are constantly im- 
proving established meters, and developing new equipment 


to meet new requirements. 


Conveniently Located Factories 






















Many Branches Provide 
Intensive Local Service 


The geographical distribution of American Meter Com- 
pany branches assures quick delivery and prompt engineer- 
ing and shop service. It also permits an intensive knowl- 
edge of local conditions and their specific requirements. 

Whenever you have a meter problem call in an American 
Meter Company representative. He will gladly bring to its 
solution a personal interest, supported by the experience or 
extensive laboratory experiment and of gas measurement 
practically applied in every part of the country. 

“Gas Measurement Engineering,” a periodic publica- 
tion of American Meter Company, will be pf interest to 
you—also the complete index to this Company’s other 
printed information. We will be pleased to place your 


name on our mailing list. 


AMERICAN METER CO. 


Incorporated 
General Offices: 105 W. 40th St., New York, N. Y. 
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Walsh & Weidner Boilers 


at Great Western Power Co. 








These oil fired boilers, designed to operate 
at 450 Ib. pressure, are among the largest on 
the Pacific coast. 


5,000,000 Ib. of steam per hour is the aggre- 
gate capacity of Walsh & Weidner Sectional 
Header boilers sold in 1929. 


COMBUSTION ENGINEERING CORPORATION 
200 Madison Avenue New York, N. Y. 





Air Preheaters - Stokers - Pulverized Fuel Equipment - Water-Cooled Furnaces 
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Sangamo Type HC Meter is for modern load building. It has a straight-line accuracy 
from the lightest up to 300 per cent. load and is temperature compensated from 20 

topics te 120 deg. F. at all power-factors. It is not appreciably affected by variations in 
oe voltage or frequency. Bulletin 79 tells all about the HC Meter. Write for it. 
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Pages with the Editors 





Just where the authority of the state 
courts end and just where the authority of 
the Federal courts begin is a matter that 
is now engaging the attention both of the 
public utilities as well as the legislators. 

* + 

To what extent, if any, the utilities should 
be permitted to apply for relief to the Fed- 
eral courts when the state courts are avail- 
able; to what extent, if any, the Federal! 
courts are more inclined to favor the utili- 
ties than are the state courts; to what ex- 
tent, if any, the state courts show an in- 
clination to back up the rulings of the state 
public service commissions—these are the 
bones of contention over which a good deal 
of spirited argument is being heard. 

a * 

WITHIN a single period of five weeks over 
a dozen bills were introduced in Congress, 
each seeking to keep the utilities out of the 
Federal courts—at least” until after the state 
courts had their say in the cases. 

* * 

Tus flood of legislative panaceas for our 
real and alleged economic stomach-aches is, 
of course, but the reflection of the public’s 
reaction to recent Federal court decisions 
that purpose to maintain a corporation’s 
property rights—or at least, it is what our 
law-makers conceive to be the public’s re- 
action. 





Underwood & Underwood 
SENATOR ROBERT F. 


(See page 523) 


WAGNER 


Some of these proposed measures embody 
points worth serious consideration; others 
are inspired by purely political motives, and 
are obviously based upon scant knowledge 
either of economics or law. 

+ - 


Tue whole question, however, goes far 
deeper than mere details of legal procedure; 
it stirs up the old and deeply significant prin- 
ciple of state’s rights—that old principle that 
was such a bugaboo to the Federalists, that 
wis the basic issue about which the Civil 
War was waged, that is the center of the 
present wet and dry controversy, and which 
is now being injected into the problem of 
public utility regulations. 

* * 


Amonc the elder statesmen who has 
given thought to this subject and who has 
expressed his conclusions in the form of a 
bill in Congress, is SENATOR Rosert F. 
Wacner of New York. 

* + 

SENATOR WAGNER'S views are opposed by 
many prominent publicists who believe that 
the utilities’ rights to seek relief from the 
Federal courts should be preserved. 

oJ 7 + 


Anp there is still a third point of view 
that comes in as a compromise between these 
two extremes. 

+. 

Att three of these viewpoints will be pre- 
sented to the readers of this magazine, be- 
ginning with this number. 

. + 


On pages 523 to 528 of this issue, SEN- 
ATOR WAGNER gives his reasons for believ- 
ing that the state courts should be utilized 
by the utilities before they have access to 
the Federal courts, and he explains the pur- 
pose and scope of his Senaté Bill No. 3085. 

* « 

In the next issue of Pusiic Utiities 
FortNIGHTLY will appear an article by Con- 
GRESSMAN SAMUEL DICKSTEIN, of New 
York, who will explain his compromise 
measure (H. R. 9712) that seeks to define 
just when a utility should apply to the state 
courts and when it should apply to the Fed- 
eral courts. 

* * 

Anp in a following number will be pub- 
lished the views of such well-known and 
able authorities as JupGeE WittraAm L. Ran- 
som and JupcGe STEPHEN Davis, who will 
present both facts and opinions that will 
help to cast the light of understanding upon 
a controversy that has become only too be- 


(Continued on page VIII) 
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POWER TRANSFORMERS 
—features 
of design 


Tanks and radiators fabricated in our 
own plant. Direct current arc welding 
process used. 

Cores of the finest quality silicon steel, 
the result of years of research, having 
low core loss characteristics. 

Patented balanced double magnetic cir- 
cuit, assuring even flux distribution. 
Coil design incorporates vertical oil 





ducts, giving uniform heat dissipation 
and eliminating possibility of hot spots. 
Cable paper insulated windings. Pos- 
sessing high dielectric strength. Entire 
unit shipped filled with oil and ready 
for service. Write our nearest office 
10,000 KVA., 66,000/22,000 VOLT for detailed information. 


LLIS-CHALMERS MANUFACTURING 


MILWAUKEE, WIS. U.S.A. 








Magnet Wire 
of 


Quality 
ASSACHUSETTS 
AGNET WIRE 

All Sizes 

MASSACHUSETTS ELECTRIC MANUFACTURING Co. 


West Lynn Massachusetts 
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Harris and Ewing 
CONGRESSMAN EMANUEL 


CELLER 


(See page 549) 


clouded by an army of only too-articulate 
Citizen Fix-its who are afflicted by what our 
old Greek professor used to term “logor- 
rhea’—which has been roughly translated as 
a “rush of words to the face.” 

+ . 


Tue fervor with which many of these ad- 
vocates of various economic cure-alls extol 
their own remedies, and the esteem in which 
they apparently hold the views of their op- 
ponents, recalls the observation of the hard- 
boiled sergeant who thus addressed his com- 
pany of recruits- after a drill: 

* . 

“Wuen I was a little boy,” he sweetly 
piped, “I had a set of wooden soldiers. One 
day I lost those soldiers, and I cried very 
much, but my mother said, ‘Never mind, 
Johnny! Some day you will get your wood- 
en soldiers back.’ And believe me, you bunch 
of wooden-headed dumbells, that day has 
come!” 

+ * 

Anyone who writes the editors such en- 
couraging words as those reproduced in the 
following paragraph is likely to see his name 
in print in this department—unless he warns 
the editors to the contrary: 

* . 

“IT want to tell you how really enthusi- 
astic I am about the fine job you are doing 
with the Pusiic Uriitres FortNIcHTLY. 
When I received the copy you sent me the 
other day, I immediately had my name 
placed on this Department’s distribution list 
and shall look forward to succeeding issues 
with a great deal of real interest.” 

Jutrus KLern, 
Assistant Secretary, 
Department of Commerce. 


PAGES WITH THE EDITORS (continued) 


THE contributors to this number need lit- 
tle introduction; either they are men of na- 
tional repute, or they are known to our 
readers through their previous writings to 
Pustic Utiritres FortNIGHTLY. 

* * 


Rosert F. Wacner, U. S. Senator from 
New York, was born in Germany in 1877, 
graduated from the College of the City of 
New York in 1898; received his law degree 
from the New York Law School in 1900; 
practiced law until he was elected to the 
N. Y. Assembly in 1905-1908 and to the N. 
Y. Senate in 1909-18; was elected lieuten- 
ant governor of New York in 1914, and was 
justice of the Supreme Court of N. Y. from 
1919 to 1926. 

. . 

EMANUEL CELLER, Congressman from New 
York, was born in 1888; graduated from 
Columbia University in 1910; received his 
law degree in 1912, and has practiced law 
pretty much ever since; he was elected to 
Congress in 1923, and has been there ever 
since. 

* * 


Nem M. Ciark is a Chicago writer whose 


articles appear in many of the leading 
magazines of the country—partcularly his 
articles about business men and _ business 
methods. 

* * 


_Henry C. Spurr is of the editorial staff 
of this magazine; Jonn T. Lampert, who 
conducts this department “As Seen from the 
Side-lines,” is a Washington newspaper 
man. 

* . 

In this era of one-man street cars un- 
usual interest attaches to an order of the 
New York Transit Commission forbidding 
the operation of such cars in New York city, 
where metropolitan Conditions might make 
one-man operation undesirable. This order 
was reversed by the New York court to give 
the railway representatives a more complete 
opportunity to be heard. (See page 324 of 
the “Public Utilities Reports” section of 
this issue.) 

* * 

Decisions of the New Jersey courts re- 
fusing to interfere with higher fares on 
public service co-ordinated transport appears 
on pages 330, 382. The Commission had re- 
fused to restrain the new rate. 

* * 


A MUNICIPALITY, it seems, must co-operate 
in securing efficient transportation facilities. 
The Wisconsin Commission has dismissed a 
complaint against a street railway company 
which refused to extend service, where the 
action of the city council prevented a sup- 
plementary readjustment of the system of 
trackage. (See page 341.) 

+ * 
THE next number will be out May 15. 
—TuHe Epirors. 
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Over 350,000 investors 


share in the earnings of this 


Billion Dollar Organization 


























sta- 
tions with installed capacity of 124,000 
kil \ Scntiens, ond 


2,200 miles of transmission and distribu- 
tion lines. Gas is distributed through 680 
miles of mains. 


The Company serves electricity, natural 
gas and steam heat to Denver; and supplies 
subsidiaries, 











IL, gas, electric and other properties 

combined in the CITIES SERVICE or- 
ganization now represent more than a 
thousand million dollars of assets. 


Earnings of these properties are shared 
by more than 350,000 holders of the Com- 
mon stock of CITIES SERVICE COMPANY, 
which controls, through stock ownership, 
this great group of more than 100 subsidi- 
ary corporations. 

Engaged in the production and sale of 
necessities of modern life, CITIES SERVICE 
subsidiaries enjoy constantly growing mar- 
kets for their products and services. In 
the past twelve months, CITIES SERVICE 
COMPANY made a new high record of net 
earnings—over $43,000,000. 

CITIES SERVICE Common stock, at the 
current market price, yields over 6% % 
annually in stock and cash. 


When you invest in CITIES SERVICE 
Common peo you become a partner in 
one of the largest industrial organizations 
in the country, with a record of nineteen 
years of growth—and an assured future of 
still greater growth. 

Mail the coupon below and we will send 
you, without obligation on your part, 
an interesting booklet describing CITIES 
SERVICE and its investment securities. 


HENRY L. DOHERTY & COMPANY 
60 Wall Street Q) New York City 
Branches in principal cities 


Cities Service Radio Program—every 
Friday, 8 P. M. Eastern Standard Time — 
N. B. C.—Coast to Coast and Canadian 


Network—33 Stations 











HENRY L. DOHERTY & COMPANY, 
60 Wall Street, New York City 


Name 


Send copy of booklet describing the Cities Service organ- 
ization and the investment possibilities of its securities. 





Address 








129 City. 
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1 TA The first telephone exchange in Missouri was opened at St. Louis, 1878. {The Ameri- 
can Electric Railways Association will meet in San Francisco, June 23, 1930. 


























2 F MusscHENnsROEK, professor at Duisberg University, Germany, developed the Leyden 
jar—one of the stones on which the electrical industry rests, 1719. 
3 Sa The Boston Transcript solemnly warned that the comforts of the new railroad travel 
would “rob p ngers of manli and death of half its terrors,” 1836. 
~ 4 S The modern overhead trolley got its start as a commercial enterprise in Richmond, 


Va., with Franx J. Spracue’s double-track line, 1888. 





4 M A board in Ohio refused the use of a schoolhouse for a discussion of steam 
power because “such things as railroads are impossibilities and rank infidelity.” 





6 Tu Str Wittram Crookes predicted that electromagnetic waves would be used for com- 
municating between distant points, thus visualizing the development of radio, 1892, 





od Ww {Forty days from today—June 16, 1930—the annual convention of the National Electric 
Light Association will open in San Francisco, California. 








s TA Ourver Evans, an American wagon apprentice, demonstrated his amphibious “steam- 
. boat and wagon,” equipped with four wheels below and a paddle-wheel behind, 1804, 





9 F The first telephone wires to be laid underground were encased in a wooden box covered 
with pitch, in Pittsburgh, 1881. 





10 Sa Beny. Franxiin demonstrated the utilitarian value of electricity when he “killed a 
turkey with a spark and roasted it before a fire kindled by an electric bottle,” 1748. 





The Syracuse & Utica Railroad Co. was incorporated, (now part of the New York 


il Central Lines) with an authorized capital of $800,000, 1836. 


MD 





12 M The first through train from Omaha, Nebraska, to San Francisco, California, 
arrived over the newly-completed tracks of the Pacific Lines, 1869. 





13 Te The first telephone exchange was opened for public business in Massachusetts at 
Cambridge, 1878. 





14 Ww Detroit took possession of all trolley lines within city limits and thus became pro- 
prietor of the largest municipally owned street railway system in the world, 1922. 











i “No utility can give good service unless it can show a stability of 
i value and an earning power that will attract capitat.” 

| —Lovuis L. Emmerson 
Governor of Illinois 
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© Ewing Galloway 


Battle Fields of Business 


A photographic study of the down-town section of New York— 
“Bagdad on the Subway” as O. Henry termed it-—where the destinies 
of much of the world’s business are controlled. 
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State Courts for 
State Regulation 


WELVE bills have been introduced in Congress within a single month, 

all seeking to keep the utilities out of the Federal courts until after the 
state courts have had their say. The agitation (which reflects the pub- 
lic’s reaction to recent Federal court decisions), goes deeper than mere 
legal procedure; it touches upon the old issue of “State’s Rights” that so 
bothered the Federalists. In this article Senator Wagner, who is the leader 
of the movement in Congress, gives his reasons for believing that the 

access of the utilities to the Federal courts should be restricted. 


UNITED STATES SENATOR FROM NEW YORK 


VER one hundred and forty 
() years ago the fathers of our 
country were grappling with 
the important matter of framing a 
Federal Constitution for the newly 
liberated colonies. One of the most 
pressing problems before them was 
the formation of a judiciary. 
Whereupon for the first time they 
were brought face to face with a 
question that has echoed through the 
years of our country’s history since 


the days of Jefferson and Hamilton. 
The question was this: 

Where shall the line of division be 
drawn between the Federal courts 
and the state courts in their common 
function of administering to the 
American people justice through law? 


HE question is intensely contro- 
versial. It has been periodically 
reconsidered. In every age the an- 
swer was somewhat different, con- 
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forming in each instance with the 
particular needs of the time and the 
economic and political conditions of 
the country. Only a half century ago 
the state courts were still the guard- 
ians of Federal rights. By a series 
of steps Congress has expanded the 
Federal calendar in some respects and 
restricted it in others. The power of 
Congress to modify the stream of 
judicial business entering the Federal 
courts has never been successfully 
challenged and has repeatedly re- 
ceived the approval of the Supreme 
Court. 

During the past year this problem 
has several times received the atten- 
tion of the United States Supreme 
Court. It has brought forth consid- 
erable debates in Congress and com- 
ment in the public press. The desire 
for change is obviously in ferment. 
That alone is evidence of a malad- 
justment which requires correction. 

If the whole question is seen in its 
true light it is at once perceived that 
no abstract principle of jurisprudence 
is involved, and no metaphysical rea- 
soning will supply the answer. There 
is no universal axiom from which the 
true solution can be inferred by de- 
duction. The question is one of ad- 
ministration and expediency. From 
the time and place in which we hap- 
pen to live, what is the most conven- 
ient division of the judicial business 
of the people of the United States 
between the state and Federal courts? 


- very definite indication of the 
growth of Federal judicial ac- 
tivity is the increasing number of 
Federal judges. Members of the Sen- 
ate Judiciary Committee have ex- 
pressed their alarm at the rapid 
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growth in the number of these jus- 
tices. In 1884, we had only sixty- 
six. Now we have one hundred nine- 
ty. During the 70th Congress alone 
seventeen new judges were created, 
and I must confess my partial re- 
sponsibility for the creation of six of 
them. 

Of course, the increase in the num- 
ber of judges is itself only a symp- 
tom—a reflection of the increase in 
the amount of Federal litigation. The 
only way, therefore, in which the 
Congress can create a pause in the 
steady demand for new Federal 
judges is by diminishing the quantity 
of litigation. To do otherwise would 
only result in clogged dockets and 
consequent delay in the administra- 
tion of justice. 


‘ NOTHER objection to the en- 
croachments by the Federal ju- 
diciary on the sovereignty of the 
states is the diversity of judicial poli- 
cies existing in the state and Federal 
courts. It is no secret that such di- 
versity exists. 

Not long ago, I appeared as coun- 
sel in a case before a New York 
court. My adversary remarked dur- 
ing the proceeding : 

“Your Honor well knows that if 

I had asked for the relief I am pray- 

ing for in the Federal court across 


the street, I would have obtained it 
without question.” 


That statement was perfectly true. 

It is obvious that to permit the dis- 
position of a controversy to depend 
on whether the state or Federal for- 
um is selected does not promote re- 
spect for law. 


.——- striking instance of the 
diversity of law as interpreted 
4 
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by the state and Federal courts oc- 
curred in the testimony of the Hon. 
Howell Ellis of the Indiana Public 
Service Commission, appearing as a 
witness before the New York Com- 
mission on the Revision of the Pub- 
lic Service Commission law which is 
making an investigation in public 
utility regulation. 

Commissioner Ellis testified that 
since 1913 his Commission has never 
won a rate or valuation case in Fed- 
eral court. On the other hand, the 
same body won a fair share of its 
contested cases in the state courts. 

Certainly these radically different 
results obtained from the same type 
of cases when appealed to the Fed- 
eral and state courts respectively are 
something more than an accident. 


O® course, the Federal courts are 
a device to bridge the gap be- 
tween the state and Federal sover- 
eignties. In a federated union such 
as ours, these courts exercise a po- 
litical function (in the highest sense 
of that term) of immeasurable im- 
portance. That function is very im- 
perfectly exercised if it creates pub- 
lic resentment because Federal juris- 
diction is extended to matters com- 
monly regarded as subjects of local 
concern. 

Men of national prominence have 
recently been reasserting that eastern 
capital would hesitate to flow into 
southern and western communities if 
it were not assured of the protection 
of Federal courts. 

These declarations have aroused a 
vast amount of sectional feeling. It 
can not be denied that it constitutes 
an unjustified reflection on the state 
courts. 


When. we consider that capital to- 
day is no longer necessarily eastern, 
when we observe that billions of dol- 
lars of American capital have been 
invested abroad beyond the protec- 
tion of Federal courts, this argument 
appears to be not only mischievous in 
effect but weak in logic. The core 
that is common to all of these indi- 
vidual causes which have prompted 
the efforts to curtail Federal juris- 
diction is the will to self-rule and 
local self-government. This desire is 
as ancient as man. It is common to 
all forms of government and to all 
kinds of civilization. 


iy is not so many months ago that 
we were occupied with the appeal 
of the Interborough Rapid Transit 
Company to the United States Su- 
preme Court. I said then and I now 
repeat that the people of New York 
resented far more the assumption and 
retention of jurisdiction by the Fed- 
eral court than the unfavorable de- 
cision of the lower Federal tribunal. 
The real friction between the state 
and Federal authority was simply a 
question of jurisdiction. 

I feel that the proper place for the 
litigation of strictly local disputes is 
the state courts and that the proper 
judges are the state judges and that 
the proper law applicable is state law 
as defined by state decisions. 

These general remarks are pecul- 
iarly pertinent to local public utility 
controversies and it is against Fed- 
eral interference in such controver- 
sies that public feeling has been most 
intensely aroused. Local public serv- 
ice companies are creatures of the 
state enjoying special state franchises 
and privileges, usually monopolistic in 
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7ist CONGRESS 
20 Session 


S. 3085 





IN THE SENATE OF THE UNITED STATES 
Jaxvary 6 (calendar day, Jaxvany 11), 1930 


Mr. Waonenr introduced the following bill; which was read twive and referred 
to the Committee on the Juticiary 





porations. 


A BILL 


To amend section 24 of the Judicial Code, as amended, with 
respect to the jurisdiction of the district courts of the Thhited 
States over suits brought by or against public utility eor- 


1 Be it enacted by the Senate and House of Representa- 
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tives of the Uniled States of America in Congress assembled. 
That the first paragraph of section 24 of the Judicial Code, 
as amended, is amended by adding at the end thereof the 
following: “ Notwithstanding the foregoing provisions of 
this paragraph, a district court shall not have jurisdiction 
thereunder of a suit brought by or against a public utility 
corporation, and/or any director, officer, employee, or - 


receiver thereof in his capacity as such (1) if the corpora- 





















Senator Wagner's proposal to restrict the utilities operating within one 
State to the courts of that state is expressed in his Senate Bill No. 3085, 
reproduced in fac-simile (reduced) on this and the facing page. 


character. The state is the fountain- 
head of all their rights and powers 
but when their duties are in question 
the utilities exhibit a marked prefer- 
ence for the judicial intervention of 
the Federal courts. 


Ww should a local utility have 
the choice between two systems 
of law, state and Federal, and two 
sets of judges? The state has no such 
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choice; the municipalities have’ no 
such choice; the consumers can exer- 


. cise no such choice. 


In order to remove the cause of 
popular resentment and to undo the 
anomaly to which reference has just 
been made, I introduced a bill (S. 
3085) in the U. S. Senate modify- 
ing the jurisdiction of the Federal 
courts. The bill is not revolutionary 
in scope. It continues the historical 
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» 


1 tion is engaged in business as a public utility solely within 


one State or if the su. relates solely to the intrastate busi- 


to 


ness of the corporation, and jurisdiction is based solely upon 


the ground that the suit arises under the Constitution or 


a 


laws of the United States, or treaties made, or which shall 
6 be made, under their authority, or (2) if the suit is brought 
7 by or against a citizen of a State in which the corporation is 
engaged in business as a public utility, and jurisdiction is 
based solely upon the ground that the suit is between 
10 citizens of different States.” 
ll Sec. 2. The provisions of this Act shall not affect suits 
12 commenced in the district courts, either originally or by 
13 removal, prior to its passage; and all such suits shall be 
14 continued, proceedings therein had, appeals therein taken, 
15 and judgments therein rendered, in the same manner and 


16 with the same effect as if this Act had not been passed. 











tribunals of so-called “original” ju- 
risdiction. I have no desire to bar 
these companies from the United 


process of experimenting with the 
content of Federal jurisdiction and 
makes it fit into present-day political 





and economic conditions. 

The bill proposes to amend the Ju- 
dicial Code so as to exclude strictly 
local public utility controversies from 
the Federal district courts when Fed- 
eral jurisdiction is based solely on 
diversity of citizenship or on the 
presence of a Federal question. I 
have restricted the application of the 
proposed law to the district courts for 
the obvious reason that they are 


States Supreme Court for appellate 
review of claims that constitutional 
rights have gone unvindicated once 
the state courts have had an oppor- 
tunity to pass on subjects of local con- 
cern and to interpret local laws. 


I po not think anyone will charge 

me with a desire to deprive pub- 
lic service companies of their consti- 
tutional rights or to limit their access 
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to highest courts in the land when 
these rights are violated or endan- 
gered. But there is no reason why 
local issues should not be first fully 
litigated in the state courts and taken 
to the Supreme Court of the United 
States via the highest court of the 
state. My bill will carry out this pur- 
pose. 

Volumes could be written on the 
details of the Interborough Case and 
other cases in which a Federal judici- 
ary has intruded itself into a local 
controversy and brought state and 
Federal sovereignties into collision. 
Such conflict is unnecessary and can 
be avoided by leaving such utility liti- 
gation to the state courts. This his- 
tory of the state courts during the 
past generation has been one to jus- 
tify faith in their full capacity to ad- 
minister an even-handed justice. 


I KNow of no better passage to illus- 

trate in a few words my senti- 
ments in the matter than the follow- 
ing excerpt from a brilliant dissent- 
ing opinion by Mr. Justice Holmes 
in a recent case closely related to the 
Interborough Case in so far as un- 
derlying theories of government are 
concerned : 


“Tf I am right, the fallacy has re- 
sulted in an unconstitutional assump- 
tion of powers by the courts of the 
United States, which no lapse of 
time or respectable array of opinion 
should make us hesitate to correct. 

But this question is deeper 


than that; it is a question of the au- 
thority by which certain particular 
acts, here the grant of exclusive 
privileges in a railroad station, are 
governed. In my opinion the author- 
ity, and only authority, is the state; 
and if that be so, the voice adopted 
by the state as its own should utter 
the last word. I should 
have supposed that what arrange- 
ments could or could not be made 
for the use of a piece of land was 
a purely local question, on which, if 
on anything, the state should have its 
own way and the state courts should 
be taken to declare what the state 
wills.” (Black & White Taxi v. 
Brown & Yellow Taxicab, Opinion 
No. 174, October, 1927). 


This is sound American doctrine. 
It is a matter of regret that it occurs 
in a dissenting opinion rather than a 
prevailing one. But what the court 
felt that it could not do by reason of 
precedent it is in the power of the 
legislature to do, and the bill that I 
have proposed today is intended to 
carry that out. That bill will in no 
wise interfere with the jurisdiction of 
the Federal courts in interstate mat- 
ters, nor with railroad receiverships, 
nor with any of the other numerous 
matters properly cognizable in the 
Federal courts. 

But it will keep local controversies 
over local matters between utilities 
and municipalities and Commissions 
out of the Federal courts and will 
bring them into the state courts 
where they most appropriately be- 
long. 








Opposep to Senator Wagner's position outlined in the fore- 
going article are many prominent publicists who believe that 
@ utility's right to Federal relief should be maintained in its 
present form. But between these two extreme opinions is still 
a third view that is expressed in a compromise bill introduced 
by another New Yorker, Representative Dickstein. Mr. Dick- 
stein will tell all about his novel proposal on this important 


question in the next issue of Pusiic Uriities FortNicHTLy. 
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The Rich Utility Lawyer 
and the Poor District Attorney 


“The big corporation can afford the most able legal 


talent’? contends one side. 


“The Commissions and 


courts are influenced by popular prejudice against 


the big corporation” answers the other side. 


What 


do the facts reveal? 
By HENRY C. SPURR 


on the part of Public Service 

Commissions to develop the ju- 
dicial frame of mind. This is pointed 
to as one of the weaknesses of Com- 
mission regulation. 

The Commissions, it is asserted, 
have become more concerned with the 
impartial settlement of conflicting 
claims than in uncovering abuses and 
practices not conducive to public well 
being. This leads to some bad conse- 
quences. 

One result of this tendency of the 
Commissions to assume the judicial 
role is to put the utilities in posses- 
sion of an important strategic key to 
the conduct of cases before the Com- 
mission. The contention is made 
that the public is frequently at a de- 
cided disadvantage because of the lack 
of experience which the ordinary city 
attorneys and members of their staff 
bring to utility work. 

The utilities, it is said, are always 
able to secure and pay well highly 
trained legal talent, schooled and de- 
veloped in similar cases in other parts 


y is said that there is a tendency 


of the country. The cities are not so 
fortunate in this respect. 

Here is a strong statement of the 
situation : 


“It is almost as amateurs against 
professionals that the legal represen- 
tatives of the cities go forth to con- 
tend for the public’s cause. Unless 
bolstered by special assistants whose 
services are expensive, to say the 
least, the usual city attorneys are no 
match for the utility representatives. 
Then, too, it must be remembered 
that the terms of office of city attor- 
neys are relatively short. The result 
is that the representative of the city 
will often be removed and another 
take his place during the progress of 
a single case. It is not difficult to 
understand, therefore, how important 
it is that the Commissions retain, in 
part at least, a semblance of their 
original character and assist the city 
attorneys sufficiently to guarantee 
that the public’s case will be presented 
with all the force and thoroughness 
that it is possible to muster.” * 





1“Flectrical Utilities, the Crisis in Public 
Control,” by Professor William E. Mosher, 
cp. 23, p. 24. The argument that the utili- 
ties have the advantage in experts is the twin 
brother of the legal talent argument. It is 
probably true in many cases. 


529 








PUBLIC UTILITIES FORTNIGHTLY 


HE statement that the Commis- 

sions are changing their original 
character as protectors of the public 
and assuming the judicial role is very 
interesting. That, however, is a story 
in itself, a conclusion which need not 
be here considered. 

The assertion that city attorneys in 
conducting cases before Public Serv- 
ice Commissions represent the public 
is also very interesting. That too, is 
a separate story which need not be 
discussed in this article. 

It will be enough for the present 
to consider the legal-talent argument. 
In doing so, let it be conceded for 
argumentative purposes that the pre- 
liminary conclusions that the Com- 
missions have a tendency to assume 
the judicial role and that city attor- 
neys appear before Commissions in 
controverted cases, on behalf of the 
public, are true. 

The conclusion that in proceedings 
before Commissions it is almost a case 
of “amateurs against professionals” 
is flattering to the attorneys for the 
utilities; but rather hard on legal 
counsel for the cities. A question 
mark might be inserted after such a 
conclusion, but in order not to be di- 
verted by side issues, let it be assumed 
that the conclusion is sound. 


_— reader will notice that this 
amateur - against - professional - 
legal-talent argument is stated in ab- 
breviated form. It is what logicians 
call an “enthymeme.” As it is the 
major premise which is missing it is— 
in the nomenclature of logic—an en- 
thymeme of the first order. 

Now enthymemes have an honora- 
ble place in argumentative literature 
but we are advised to be on our guard 


whenever we chance to meet them. 


“Nevertheless such condensation 
(an enthymeme) has its dangers 
against which the logician must issue 
his warning. Oftentimes suppressed 
premises are debatable and pass just 
because attention has not been called 
to them. They slink by, as it were, 
because they wear caps of darkness 
which hide their faces from scru- 
tiny.” * 

If the reader will construct the 
major premise necessary to support 
the “disadvantage” conclusion, he 
will discover that the most compli- 
mentary thing that can be said of it 
is that it is debatable. 

Assuming, however, that the major 
premise is all right—not debatable— 
and that the conclusion that ratepay- 
ers are frequently at a disadvantage 
because their attorneys are no match 
for the lawyers of the companies is 
sound, what does that conclusion 
amount to? 

How frequently are ratepayers at 
a disadvantage? How great is that 
disadvantage? Do-ratepayers lose 
their cases because of that disadvan- 
tage? Does the disadvantage in any 
way affect the result of the proceed- 
ings before the Commissions? The 
words “frequently” and “disadvan- 
tage,” the reader will observe, are 
very indefinite. , 

What difference would it make ho 
frequently the ratepayers had been at 
a disadvantage because overmatched 
by the talent of the utility lawyers if, 
nevertheless, the ratepayers carried 
off the decisions? The important 
question is, how often or to what ex- 
tent the consumers of utility service 
have been successful as against the 





2 Sellars’ “The Essentials of Logic,” p. 126. 
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utilities in Commission cases, or to 
what extent they would have been 
better off if they had had at their dis- 
posal the best talent of the land. 


’ often happens, when prisoners 
are indicted for crimes, that they 
have no money with which to employ 
lawyers to defend them. The court 
then usually assigns some of the 
younger members of the Bar, very 
often beginners, to that service. 
Sometimes these young attorneys are 
successful in their defense and their 
clients are acquitted. 

It may be said that the defendants 
were at a disadvantage in having their 
cases handled by these young, inex- 
perienced attorneys as compared with 
the district attorney or members of 
his staff; but if an acquittal is se- 
cured that is the very best that could 
be done by anybody. A million dol- 
lar lawyer could do no more. 

Even in cases where convictions are 
secured, this does not prove that any 
disadvantage, owing to the inexperi- 
ence of the attorney, is responsible 
for it. The case against the defendant 
may be so clear cut that no amount 
of legal experience on the part of his 
lawyer could save him. 

The story is told of a person ac- 
cused of crime who hired the best 
lawyer he could get to defend him. 
The defendant was convicted. The 
lawyer sent him a large bill. The de- 
fendant protested. The lawyer ex- 
plained how much of his time had 
been consumed in the preparation and 
trial of the case and how valuable his 
services were. 

“Well,” said the client, “I think I 
could have been convicted at much less 
expense.” 


HERE is something more to a law 

suit than lawyers. The nature of 
the case itself and the character of 
the parties, contrary to the layman’s 
view, have much more to do with the 
winning of a law suit than the law- 
yers. The highest priced lawyers do 
not always procure favorable de- 
cisions, even before purely judicial 
tribunals. 

Corporations, including public util- 
ity companies, it is said, are often 
at a disadvantage in law suits—no 
matter how able their attorneys may 
be—because of popular prejudice 
against business organizations, per- 
haps for no other reason than that 
they are regarded as large and rich. 
One has only to be familiar with the 
course of actions for damages against 
corporations for negligence involving 
questions of fact, to know that the 
disadvantage of being a corporation 
is quite substantial. Certainly in any 
close case the corporation would have 
little chance of winning, no matter 
how shrewd or eloquent its attorneys 
might be. 

The sentiment in favor of the pub- 
lic may be an advantage to the public 
either before a court or a Commis- 
sion, an advantage which might out- 
weigh any advantage of the corpora- 
tion in respect to the qualifications of 
its lawyers. 


HE impression which the unwary 

reader would get from the argu- 
ment that the public is at a disadvan- 
tage, because it is not able to employ 
as good lawyers as those who repre- 
sent the utilities, is that the public 
does not receive as good treatment as 
it should by the Commissions. In- 
deed, Commission procedure is some- 
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If the Utilities Are Satisfied with Commission 
Rulings, Why Do They Appeal? 


“a the public suffers before the Commissions by 
reason of the superiority of legal talent in the 
employ of the utilities, how does it happen that there 
is so much clamor about interference by the courts, 
especially the Federal courts, with Commission de- 


cisions? 


If the utilities, by reason of the advantage 


they have in respect to legal talent, get what they want 
from the Commission, why do they have to appeal to 
the courts from Commission decisions?” 





times spoken of as “one-sided jus- 
tice,’ meaning, of course, that the 
public has no chance against the utili- 
ties. An examination of the cases, 
however, would disclose the fact-that 
any presumption of disadvantage to 
the public by reason of inferiority of 
legal talent, has been rebutted by the 
outcome of the decisions. 

One of the most frequently occur- 
ring controversies in the field of regu- 
lation has been over the proper meth- 
od of determining value for rate-mak- 
ing purposes. The utilities have con- 
tended again and again that it should 
be on the reproduction cost basis. 
Here it would seem that high priced 
legal talent would shine at its best. 
Here, therefore, the ratepayers ought 
to be at their greatest disadvantage in 
respect to legal support. What has 
been the result of the decisions? 


M* Justice Brandeis of the Su- 
preme Court has given us the 
following summary of recent cases 
on the point, covering the period when 
the Commissions must have been as- 
suming the judicial role: 


“The Public Utilities Reports for 
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1920, 1921, 1922, and 1923 (to 
March Ist) contain 363 cases in 
which the rate base or value was 
passed upon. Reproduction cost at 
unit prices prevailing at the date of 
valuation appears to have been the 
predominant element in fixing the 


“rate base in only 5. In 63 the Com- 


mission severely criticised, or ex- 
pressly repudiated, this measure of 
value. In nearly all of the 363 cases, 
except 5, the Commission either re- 
fused to pay heed to this factor as 
the measure of value, or indeed as 
evidence of any great weight. 

“The following summary shows 
the predominant element in fixing the 
rate base in the several cases: 

In 5 cases: Reproduction cost at 
unit prices prevailing at the date of 
the valuation. 

In 28 cases: Reproduction cost at 
unit prices prevailing at some date, 
or the averages of some period, prior 
to the date of the valuation. 

In 12 cases: Reproduction cost at 
unit prices prevailing at some date 
not specifically stated. 

In 22 cases: Reproduction cost of 
an inventory of a prior date at prices 
prevailing at that date or prior there- 
to, plus subsequent additions at actual 
cost (so-called split inventory meth- 
od). 

In 3 cases: Reproduction cost on 
basis of future predicted prices (so- 
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called trend prices, or new plateau 
method). 

In 102 cases: A prior valuation by 
the Commission plus the actual cost 
of subsequent additions. 

In 85 cases: The actual original 
cost (including both initial cost and 
additions). 

In 6 cases: Original cost arbitra- 
rily appreciated. 

In 27 cases: The historical cost or 
prudent investment. 

In 28 cases: Book cost or invest- 
ment. 

In 12 cases: Bond and stock capi- 
talization. 

In 36 cases: 
classification of metnod impossible. 


Determination and 
»3 


N most of these cases the conten- 

_ tions of the utility lawyers before 
the Commissions did not prevail. The 
dispute in these cases was over the 
proper method of arriving at value, 
and as to that, the cases—in spite of 
high priced utilities’ lawyers, if such 
they were—went against the utilities. 

The result of the decisions in the 
cases to which Mr. Justice Brandeis 
refers is typical of the results in cases 
involving other disputed questions. 

It would be manifestly impossible 
to prove or disprove the assertion that 
the public is harmed whenever it is 
represented by lawyers not so well 
qualified as those representing the 
utility, by the exatination of in- 
dividual cases, in which opposing 
lawyers appear unless one could be 
perfectly sure about the qualifications 
of the respective lawyers. For exam- 
ple, take a recent case before the 
Maine Commission. A consolidation 
of water companies was asked for. 
The utility interests were represented 





3 State ex rel. Southwestern Bell Teleph. 
Co. v. Missouri Pub. Service mission 
(1923) 262 U. S. 276, P.U.R.1923C, 193. 


by their counsel; the municipalities, 
who opposed the consolidation, by 
theirs. The right to consolidation was 
denied.* 

Was this case decided in favor of 
the public because the public had 
smarter lawyers, or did the utility in- 
terests have the abler lawyers; and 
did the case go against the utilities in 
spite of that fact? Manifestly that is 
a matter of pure speculation, as futile 
as the argument over the classical 
question “How many spirits can 
dance on the point of a needle?” 

If, in the Maine case above referred 
to, the utilities had been represented 
by counsel, and the municipalities had 
not been represented at all, and the 
decision had nevertheless been against 
the utilities, this would be evidence 
that the municipalities had not suf- 
fered in spite of the advantage of the 
companies in respect to legal talent. 


HERE are many instances of this 

kind although the cases neces- 
sarily do not involve issues as im- 
portant as those in which lawyers ap- 
pear on both sides. They do, how- 
ever, show that ratepayers may be at 
no serious disadvantage before Com- 
missions, although not represented by 
lawyers. A few recent illustrations, 
during the time when the Commis- 
sions are supposed to have assumed 
the judicial role and, therefore, to a 
considerable extent to have lost sight 
of their first duty to protect ratepay- 
ers, will suffice. 


6» February 23, 1929, the Mis- 
souri Commission denied the ap- 
plication of a telephone company for 

permission to do business and to buy 


# Re Eastport Water Co. (Me. 1929) P.U.R. 
1929E, 136. 
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certain properties. The telephone 
company was represented at the hear- 
ing but no other parties were present 
or represented.® 

On its own motion the Colorado 
Commission investigated a complaint 
of a customer charging discrimina- 
tion and on December 26, 1928, sus- 
tained it. The company was repre- 
sented but there was no appearance 
for the complainant.® 

The Vermont Public Service Com- 
mission, on December 22, 1928, de- 
nied the petition of an electric com- 
pany to sell its assets to another com- 
pany. The company alone was repre- 
sented.” 

The Illinois Commerce Commis- 
sion, on January 30, 1929, ordered a 
heating utility to extend service to a 
person whom the company had re- 
fused to serve. The company in this 
case was represented by counsel. The 
complainant appeared in his own be- 
half.® 

The Washington Department of 
Public Utilities, on February 8, 1929, 
adjusted water rates in favor of con- 
sumers after instituting a complaint 
on its own motion against existing 
rates. Both the Commission and the 
company were represented by counsel, 
but it does not appear that the con- 
sumers were specially represented.® 

The California Commission, on 
January 21, 1929, denied the applica- 
tion of a bus company to lease operat- 





5Re North Central Teleph. Co. (Mo. 
1929) P.U.R.1929B, 604. 

6 Ottinger v. Colorado Central Power Co. 
(Colo. 1298) P.U.R.1929B, 307. 

7 Re Chester Water & Light Co. (Vt. 1928) 
P.U.R.1929B, 316. 

8Shearman v. Public Service Co. (lll. 
1929) P.U.R.1929C, 68. 

® Department of Public Works v. Beverly 
_ Water Co. (Wash. 1929) P.U.R.1929C, 


ing rights to another motor utility. 
The only appearance was for the ap- 
plicant.” 

The New York Transit Commis- 
sion, on May 30, 1929, rejected sched- 
ules of increased fares filed by street 
railway companies. It is not stated 
in the report of the case whether there 
were any appearances either for the 
companies or the ratepayers, but 
whether there were or not, any ad- 
vantage the companies might have 
had in respect to counsel was not re- 
flected in the decision, which was 
against the companies.” 


a to such illustrations as this it is 
objected that for the most part 
they are cases of minor importance 
and that it is only in major cases that 
the public is at a disadvantage in re- 
spect to legal talent, the answer is: 

(1) The major cases comprise only 
a small portion of the business trans- 
acted by the Commission ; and 

(2) The outcome of the decisions 
do not show that any disadvantage 
due to legal talent ‘thas resulted in de- 
cisions unfavorable to the public. 


cu 1915, over 100,000 decisions 
of the various State Commissions 
have been received at the office of 
Public Utilities Reports, Incorporat- 
ed. Of these the number of so-called 
big cases, involving major issues, 
where legal talent might be expected 
to count, would not exceed 500 at the 
outside. 

If a careful examination were made 
of these cases persons who assert that 
the public suffers because of inability 





10 Re California Transit Co. (Cal. 1929) 
P.U.R.1929C, 157. 

11 Re Dry Dock, East Broadway & B. R. 
Co. (N. Y. 1929) P.U.R.1929C, 305. 
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The Results of the Efforts of the District 
Attorneys—as Revealed by Results 


se Pap samepe ie procedure ts sometimes spoken of as 
‘one-sided justice,’ meaning, of course, that the 


public has no chance against the utilities. 


An examt- 


nation of the cases, however, would disclose the fact 
that any presumption of disadvantage to the public by 
reason of inferiority of legal talent, has been rebutted 
by the outcome of the decisions.” 





to employ qualified lawyers would 
have some difficulty in establishing 
this contention. If there is anything 
in advantage—aside from the inher- 
ent nature of the case itself—in pro- 
ceedings before the Commissions, that 
advantage lies with the ratepayers 
and not with the utilities. The public 
interest is always greater than private 
interest in any case—whether before 
a court or a Commission. This is a 
decided company disadvantage where 
it comes to questions of fact, which, 
aside from jurisdictional questions, is 
about all the Commissions have to de- 
cide. The closer the question the 
greater is the public advantage. 


A™ careful study of Commission 
decisions fails to show any 
leaning away from the ratepayers’ 
side—at least this would probably be 
the opinion of the corporaticns. The 
Commissions have endeavored to be 
fair. They have refused to become 
corporation wreckers; but there is 
nothing in the decisions to indicate 
that they have been willing to give 
the utilities anything more than they 
are legally or reasonably entitled to. 
The decisions have for the most part 
been against the contentions of the 


utilities. The corporations have com- 
plained that the tendency of the de- 
cisions so far as rates are concerned— 
the controversy which is at the bot- 
tom of most of the criticism of the 
Commissions—has been to keep the 
return of the companies pretty close 
to the confiscatory point. 

If the public suffers before the 
Commissions by reason of the su- 
periority of legal talent in the employ 
of the utilities, how does it happen 
that there is so much clamor about 
interference by the courts, especially 
the Federal courts, with Commission 
decisions? If the utilities, by reason 
of the advantage they have in respect 
to legal talent, get what they want 
from the Commission, why do they 
have to appeal to the courts from 
Commission decisions? 


HERE have been a number of ap- 

peals taken by utility companies 
from Commission decisions since 
1915. In the majority of these cases, 
it is true, the Commissions have been 
sustained. The companies, neverthe- 
less, must have been dissatisfied with 
the Commission rulings or they would, 
not have appealed to the courts. These 
decisions unfavorable to the conten- 
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tions of the utilities were rendered in 
spite of all that their lawyers could 
do. 

So it is apparent that the important 
question is not what the respective 
handicaps at the hearings were, but: 

How has the public fared in. the 
final decisions? 

When the final results are consid- 
ered the public has much less ground 
for complaint than the utilities. 

The Commissions have often been 
misrepresented, but in no more in- 


and in so doing fail to protect rate- 
payers unable to protect themselves 
because of inability to employ quali-- 
fied lawyers to present its cases. 

It is said that a poor carpenter 
blames his tools and a poor student 
his teachers. A party to a law suit 
before a court who does not get what 
he wants usually blames either his 
lawyer or the court. The possibility 
that there may be something the trou- 
ble with his case, or that there may be 
two sides to a question, almost never 


occurs to him. 
It is a favorite form of begging the 
question. 


sidious way than by the implication 
that the public suffers because the 
Commissions assume the judicial role, 





Giving L to the Capital’s Taxi Men 


NY that the amusement throughout the country at the Alice 

Longworth-Dolly Gann social. controversy at Washington has 

died down, those who like to twit the very proper inhabitants of the 

Capitol City have another chance to make fun—this time at the ex- 

— = the local government administrators of the District of 
olumbia. 


Some years ago, the owners of livery garages objected to the let- 
ter “H” on automobile tags in the District. They said that their 
patrons wanted to hire cars that did not by this insignia glaringly 
betray the fact that they were not riding in their own cars! This 
was particularly embarrassing to proper Washingtonians who liked 
to attend society functions in the grand manner. The big “H” 
under the tail lights of their hired cars, they said, was a give-away ; 
Sa coe might just as well hire a “checkered” or “yellow” 
taxicab. 


The District Commissioners, impressed by the distress of the 
social clientele of these operators, changed the “H” to “L” for liv- 
ery garages only. It was not much help, to be sure, but it was 
something; at least the patrons would be riding in livery limousines 
and not in common hacks. 


The outcome of this seemingly harmless diversion was the con- 
fusion that came about when the District Public Utilities Commis- 
sion recently attempted to regulate Washington taxicabs. They 
found that taxicabs painted all colors of the sun were using “L” 
tags on the theory that they operated out of their “livery barn” 
solely on telephone calls, and did not openly cruise for passengers. 


Among other extraordinary distinctions between these two classes 
of motor carriers, the “H” cab may park on a public fiackstand for 
business but nowhere else; the “L” cab may park where a private 
car parks but not on a hackstand; the “H” cabs must have a sep- 
arate license for each car; the “L” cabs are licensed as a unit group 
of different “livery barns.” To top off the controversy, the Supreme 
Court of the District has recently decided that the Commission may 
regulate the “H” cabs but not the “L” cabs. 


Now all is quiet again on the Potomac. 
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Splitting the Inventory for Rate Making 


ITHOUT discussing the merits of 

the question whether the rate 
base should be fixed instead of fluctuat- 
ing, suppose we consider the method 
of freezing suggested by the minority 
members of Governor Roosevelt’s in- 
vestigation commission. 

The plan is to have an initial valua- 
tion which, when made, will not be sub- 
ject to change. Additions to the plant 
would go into the initial rate base at 
their actual or reasonable cost. 

This looks as simple as A—B—C. 
It is.so simple that one might well 
wonder why it had not been thought 
of before. The answer is that it has 
been. It’s a hand-me-down. It is the 
old “split inventory” method of valua- 
tion. The idea was popular in Wiscon- 
sin some years ago. The method was 
practiced by the Wisconsin Commission 
until it was declared illegal by the su- 
preme court of that state. 

The decision of the Supreme Court 
of the United States in the O’Fallon 
Case, to say nothing of previous Su- 
preme Court decisions, ought to indi- 
cate the futility of legislation of the 
kind recommended. From a _ legal 
standpoint it would be about as effec- 
tive as a statute providing for the es- 
tablishment of a state mint for the 
coinage of money. What is forbidden 
by the Federal Constitution with 
respect to the rate base applies to 
the legislatures as well as to the 


Commissions of the various states. 

To believe that the minority mem- 
bers of Governor Roosevelt’s commis- 
sion do not know that, would be too 
much of a strain on one’s credulity. 
Why, then, are they wasting steam on 
it? Why are they insisting on a legis- 
lative sanction of an academic theory 
of rate making which has been discred- 
ited by the courts? 

We hazard a guess that what they 
are after is to crystallize their views in 
the form of a solemn legislative declara- 
tion, no matter whether that declara- 
tion is legal or illegal, in the hope that 
this will build up a public opinion which 
the Supreme Court would not be able 
to resist. Failing in that, it is proba- 
bly their belief that the utilities could 
not resist it anyway for the sake of 
their public relations. This seems to 
be the most reasonable explanation of 
the maneuver. 

Considerable justification for this 
view is found in the threat with which 
the proposed method of regulation is 
backed up. That threat is government 
ownership. 

Failing to scare the courts, these gen- 
tlemen, who undoubtedly sincerely be- 
lieve they are serving a great public 
purpose, hope to scare the utilities. 
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Mr. Ratepayer Looks at 
the Traction Situation 





The Snarl in Chicago 
By NEIL M. CLARK 


HINGs are about to pop in Chi- 
cago. They often do. This 


time, however, it has nothing ~ 


to do with machine guns and beer 
barons, but concerns the traction 
situation. Which, to the disgust 
of many reputable citizens, hasn’t 
popped much for a long time. 

“Bill,” I said to one of those citi- 
zens lately, “what do you think of 
the street car system here?” 

He looked at me oddly. 

“Want facts—or something you 
can print?” 

“An honest opinion.” 

“Well,” he began judicially, pull- 
ing his ear, “as street car systems 
go—” 

I begged him to stop. For I con- 
sidered it a verdict. As street car 
systems go! As the old maid 
remarked crossly, ““Who’s that a com- 
pliment to?” 

Even less than a negative compli- 
ment can be paid to the rapid transit 
system. 
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] AM an “average rider,” if there is 

any such creature. That is, I 
can’t afford a taxi every time I want 
to go somewhere, yet I am seldom so 
financially embarrassed that I must 
walk. I take the “L” when it’s handi- 
est; a street car if it will get me there 
better ; occasionally a bus; and for in- 
and-out trips, I commute. My own 
car, owing to a quaint notion I cher- 
ish that long life and high blood 
pressure are incompatible, mostly 
stays at home when I am in Chicago 
on business. It so happens, further- 
more, that in the pursuit of happiness 
and other things, my lot has ‘led me 
to ride on the cars in most of the 
country’s sizeable cities, from San 
Diego to Seattle, from Boston to 
Birmingham. 

What, then, does an “average rid- 
er” think of it? J think it’sa mess. I 
think it’s going to be more of a mess 
before it becomes less of a mess. But 
I also think we shall pull out of it— 
fairly soon, perhaps—indeed, it 
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would not surprise me a bit to hear 
Chicago saluted (say, ten years from 
now) as the young wonder of the 
world in municipal transportation. I 
make this prediction, if you choose 
to call it that, not because I have ac- 
cess to the secret plans of traction 
magnates (I haven’t), nor because I 
know for sure what’s going on in the 
shadowy hinterlands of traction poli- 
tics (I don’t)—but because I know 
something about Chicago. 


HICAGO muddles. We get into 
messes. But we rise up and do 
things when, at the awful last, we 
want to. I remember that South 
Water street a few years ago was 
a hole in the ground and a stink in 
the nose: and today it is a stirringly 
beautiful boulevard. I remember that 
the Rush street bridge, also just a 
few years ago, was like the neck of 
a dirty bottle with a lot of bugs try- 
ing to squirm through all at once; to- 
day the Link bridge over the same 
spot is the dignified, adequate, notable 
entrance-way to an entirely new busi- 
ness district. Likewise Roosevelt 
road, which has been widened; like- 
wise Western avenue; likewise the 
lake-front boulevards; likewise a 
hundred and one details coming to 
consummation in our great city plan. 
Up to now, I suppose, we haven’t 
seriously wanted to settle this trac- 
tion problem. Or perhaps the wrong 
people wanted to. People like my- 
self! . . . Now it looks as if 
the right people are wanting to, and 
the time is nearly ripe. 
Here’s a snatch of history as back- 
ground: 


HICAGO got her transportation 
systems in about the same way 
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other cities got theirs. Some nose- 
holding is necessary; but perhaps no 
more than usual. 

The horse-car era began at a jog- 
trot in 1859, when Mr. Abraham Lin- 
coln was still a fairly familiar figure 
around the old Palmer House. Cable 
cars came next, ready for business in 
1882, and continuing in operation un- 
til 1906. The first electric street-car 
line was inaugurated in 1890, and the 
World’s Fair was still a blessed re- 
cent memory when the last horse-car 
driver exchanged his reins for a con- 
troller. The first elevated road was 
built in 1890, steam engines hauling 
the cars along a roaring structure ex- 
tending from Congress to 39th street. 
Other elevated lines were built in the 
nineties, and by 1900 all were pow- 
ered by electricity. Motor coaches 
first got into operation in the city in 
1916. 

These multifarious lines were spon- 
sored by many companies, and in not 
a few instances the course of fate ran 
somewhat as follows. First came an 
era of abundant profits and handsome 
dividends, whereupon the securities 
became like minted gold and found 
their way in large quantities into the 
sacrosanct estates of widows and 
orphans. There followed a dizzy pe- 
riod of greed, speculation, shameless 
exploitation, and watered stocks, re- 
sulting in ruin and receiverships. Re- 
organization and attempted regenera- 
tion was of necessity the ensuing step. 
By about 1905, for example, the sur- 
face lines situation had become so 
nasty that Thomas Mitten, of later 
Philadelphia fame, was called in to 
drag the mess out of the operating 
mire; which he did with considerable 
success. 
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Even then, Chicago was beginning 
in a muddled way to “settle” the 
traction problem on a comprehensive 
basis. Long heads foresaw that sub- 
ways must come eventually, and in 
connection with the franchise settle- 
ments of 1907, it was uniquely stipu- 
lated that the surface lines should re- 
ceive a return of 5 per cent on actual 
valuation ; anything earned above this 
was to be divided between city and 
company, 55 per cent being the city’s 
share. The traction fund, so-called, 
which was thus established, was to 
grow and grow, like Mr. Finney’s 
turnip, and be used at last to build 
subways. 

It has lived up to expectations, in 
part. Jealously and competently 
guarded, the fund today amounts to 
about $58,000,000, and the yearly ac- 
cretion from interest and share of 
earnings is approximately $4,500,000. 
But the bewildered street-car rider, 
growing a rubber arm from strap- 
hanging, wearily asks: 

“Where's that subway?” 

It still ain’t! 

Meanwhile, the franchises under 
the 1907 ordinance expired three 
years ago, but no new agreement was 
reached. The lines have continued 
to operate without franchise, making 
money, adding equipment, giving 
good service “as street car systems 
go,” swelling the traction fund, and 
“crowding ‘em in” during rush hours 
like sardines. 


Hs arrived thus at the ap- 
proximate present, we may as 
well pause to get the following gen- 
eral “as is” picture of the traction sit- 
uation in Chicago: 

Street cars are operated by the Chi- 


cago Surface Lines (an operating or- 
ganization solely, with no capital 
stock or bonded debt) under an oper- 
ating agreement of the diverse lines. 
In 1929, they carried 899,878,161 
revenue passengers. 

Elevated lines have been consoli- 
dated as the Chicago Rapid Transit 
Company under control of the Com- 
monwealth Edison Company—the 
same interests (roughly designated 
as “Insull”) also owning high-speed 
interurban lines which reach widely 
north, west, and south, and use the 
elevated tracks in part or in whole 
within the city. In 1929, the Rapid 
Transit Company carried 196,774,394 
revenue passengers. 

Bus lines within the city, operated 
by the Chicago Motor Coach Com- 
pany, carried 69,001,990 revenue 
passengers in 1929. 


eee lines, then, charging a 7- 
cent fare, do the bulk of the busi- 
ness—approximately 77 per cent of 
the total. Elevated lines run a poor 
second; they charge a 10-cent fare, 
and do about 17 per cent of the total, 
and the number of revenue passen- 
gers, due to competition and crush, 
has been declining each year since 
1926. Busses do about 6 per cent of 
the total, and chargé a 10-cent fare. 

Surface lines equipment, on the 
whole, is modern. Elevated rolling 
stock, on the other hand, is largely 
ancient, with many old-fashioned, 
slow-loading cars that are bright and 
shining aids to discomfort and con- 
gestion; the company has not the 
money or present incentive to provide 
better cars. The two-track loop, 
through or around which virtually all 
elevated cars must pass every trip, is 
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What Mr. Ratepayer Wants— 


66 AS I study the situation over, these appear to be the 
things I want most of all from the traction com- 


panies: 


“1. I want a car quick when I want it; 
“2. I want it to take me where I’m going, without 


delay ; 


“3. I’d like to have a seat—and a reasonably com- 


fortable seat; 


“4. And I don’t want to pay too much. 


“The order in which they are named seems to be about 
the order of their importance to me.” 





a bottle-neck, and in rush hours noth- 
ing much could be done with the 
crowds unless they good-naturedly 
consented to stand on each others’ 
toes! 

The total investment in surface and 
elevated lines is in the neighborhood 
of $260,000,000. On the basis of 
present estimated population, that is 
about $80 per capita. The per capita 
investment in New York’s local trans- 
portation systems is said to be near 
$250. 


oe the franchises expired in 
1927, Mr. Henry A. Blair of 
the surface lines submitted a well- 
engineered plan for a unified trans- 
portation system which called for an 
eventual investment by 1950 of about 
$1,000,000,000. 

Nothing has been done. 

It is reckoned that between $200,- 
000,000 and $300,000,000 of new 
money will have to go into the prop- 
erties in short order. Subways, by 
whatever means financed, will have 
to be built for the benefit of both sur- 


face and rapid transit lines in the 
congested districts. The antiquated 
loop structure will have to be abol- 
ished. Millions will have to be 
poured into providing more efficient 
and comfortable cars, and more of 
them, and scrapping the antiques that 
are now cheating the museums. 
That’s part of what’s ahead. 

The tactical situation at present is 
somewhat as follows: 

There is rather general agreement 
that the millennium will be at hand if 
and when we have one company boss- 
ing the whole works; surface lines, 
“L,” possibly (or probably) the bus 
lines, and the still hypothetical but ap- 
parently imminent subways. During 
1929, enabling legislation was passed 
by the General Assembly of the State, 
clearing the way for action. On these 
facts, it would seem that a settlement 
should be reasonably simple. But 
dozens of interests, big and little, are 
jockeying for place. They don’t jibe 
worth a cent. And nearly every in- 
terest has a committee. 

Four of the city’s smart bankers 
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constitute a committee trying to work 
out a fair basis fer complete financial 
reorganization; this is an uncom- 
monly complex job. Here and there 
are protective committees for present 
owners of traction securities; alert 
watch-dogs that growl at any threat 
to special interests of holders of 
bonds and stocks in various stages of 
defunctness. There are committees 
of engineers, committees of media- 
tion, council committees, legislative 
committees, the State Commerce 
Commission itself, a citizens’ com- 
mittee ably led by the head of Mar- 
shall Field and Company—these are 
not all. 

Then there are the howler-monkey 
demagogues who, caring not a whoop 
for anything but votes and a chance 
to lick the spoon, run around the tree- 
tops yowling for 5-cent fares, mu- 
nicipal ownership, or anything else 
likely to catch and comfuddle the 
populace. 

So many committees for so many 
purposes, so many diverse interests, 
that an “average rider” exploring the 
situation feels as if he were marooned 
with a double-dozen whirling der- 
vishes, all stark mad. It’s a headache. 
But, as someone has remarked, God's 
in his heaven—and Samuel Insull is 
on the job! That shrewd and once 
almost-mayor, Professor Charles E. 
Merriam, political economist par ex- 
cellence of the University of Chicago, 
has said in a book: 

“Mastery of electricity, gas, and 
traction in an imperial city, capital 
of the Middle West, is a stake worth 
struggling for.” 

Samuel Insull already is master of 
electricity and gas in the imperial 
city. 


ERHAPS it will come to that. 

Meanwhile, speaking as an “aver- 
age rider” who hasn’t a voice in even 
one committee, claims no political in- 
fluence, dares vote but once on elec- 
tion day, and nourishes one tiny — 
of hope, it seems to me. 

Well, a good many things seem to 
me; but here are two or three that 
appear hottest about this transporta- 
tion situation. 

In the first place, I don’t think that 
in a city the size of Chicago, or in any 
large city, we ought to let the private 
carrier thumb his nose at public car- 
riers and get away with it. 

Mr. Leslie Vickers, economist of 
the American Electric Railway Asso- 
ciation, is competent authority for the 
statement that 75 per cent of our 
street traffic is carried in public con- 


-veyances; that in some countries pri- 


vate traffic is made to conform to 
their needs; but that here in many 
cities “the common transportation 
system is breaking down due to the 
presence of enormous numbers of pri- 
vately owned automobiles that are 
allowed to park for hours at a time 
in the space that was set aside for 
public travel and for the ‘movement’ 
of vehicles.” 

I bear witness that Mr. 
knows his onions. 


Vickers 


Dye Chicago has made a sig- 
nificant and far-reaching ex- 
periment in the regulation (or rather 
prohibition) of parking in the Loop 
district. 

Drivers used to park wherever they 
pleased, on both sides of the streets, 
and were excluded only from squat- 
ting in front of fire plugs or reserved 
spots—and even the fire plugs were 
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not always respected. There was a 
theoretical half-hour parking limit, 
but the cop was seldom on the job 
to the minute, and tickets, even when 
issued, were not always life-and-death 
documents. The result was that 
every street in the loop, during the 
busiest traffic hours, was from ten to 
twelve feet, or more, narrower than 
intended by the city fathers in their 
wisdom. Curbs were lined with 
standing cars. On the narrower 
streets, private vehicles had to travel 
with at least one wheel in the street 
car’s right of way. Cars crawled, 
customers cussed, and the inevitable 
grouch was always saying: 

“Something ought to be done about 
it!” 

Something, at last, was done. 
They (the City Council) said to mo- 
torists : 

“Gentlemen, you simply can’t park 
here in the daytime. A minute or so 
to discharge or take on passengers, 
yes. But no more.” 

They said it. And meant it. And 
the police backed them up. One day 
the downtown streets were bedlam, as 
usual. The next, they were so much 
clearer of traffic that it was halfway 
like Sunday. 

There were howls from some driv- 
ers and some merchants. There was 
even a vigorous organized protest or 
two. But nothing came of it. The 
rule went into effect January 10, 
1928, has been in effect ever since, 
and will continue to be in effect until 
aldermen take leave of their senses 
or basic conditions change. Commis- 
sioner Whalen of New York city re- 
cently came, saw, and went home 
loudly demanding the same thing for 
Manhattan. Every kind of traffic has 


been enormously speeded up in the 
busy district. Car riders chuckle con- 
siderably oftener. Merchants are now 
content. And we are beginning to 
ask: 

“If in the Loop—why not else- 
where as well?” 


HERE is, for example, a long, 

long finger pointed narrowly 
toward the northwest, known as Mil- 
waukee avenue. For several miles it 
is practically a continuous shopping 
street. And, of course, street cars 
run the length of it. (“Run” is 
euphemistic; really, they crawl.) 

Now a comprehensive plan has 
been proposed which may and proba- 
bly will be of more than local signi- 
ficance. Milwaukee avenue merchants 
do not want the street widened. 
Apart from the prohibitive cost, they 
say it would tend to destroy neigh- 
borliness. Shoppers, they point out, 
will not readily cross a wide traffic 
street, and there are other pertinent 
objections. Parking, which is now 
permitted everywhere, is the reason, 
they affirm, why the street is now a 
tangle of traffic that discourages car 
riders, merchants, motorists. 

They do not intend to prohibit 
parking entirely. That would be un- 
necessary. But they do mean, if 
possible, to restrict it rather rigidly 
to the centers of blocks and to side 
streets, so that parked automobiles 
will not force moving automobiles 
into the street car tracks at street in- 
tersections, thus holding up the street 
cars and the whole procession behind. 

Furthermore, it is part of the plan 
to open up a through street, parallel 
with Milwaukee avenue, and only a 
block or two away, so that through 
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The Curious Regulatory Muddle that Confronts the 
Chicago Transportation Utilities 


HE city of Chicago has discovered that since the creation of the IIli- 

nois Commerce Commission its power to regulate the use of its streets 
is decidedly limited. The Illinois supreme court last year ruled that the 
state had switched from the city to the Commission all authority over 
public utility business and that no ap to exercise any control, even on 
city streets, remained in the city. ordinance had been adopted requir- 
ing motor carriers to get the consent of the city before operating. The 
Chicago Motor Coach Company disregarded the ordinance and when the 
city threatened to arrest bus drivers the company appealed successfully to 
the courts for protection. The opinion has been expressed that this de- 
cision does not involve the traction situation. The Constitution of the 
state prohibits any act of the legislature permitting the construction and 
operation of a street railway on the streets of a city without the con- 


sent of the city. 





traffic need not add to the jam of local 
traffic. Which ought to make every- 
body more inclined to smile at his 
stenographer in the morning. 


oer parked cars, 
means—and 

regulate moving cars too. Many 
drivers thumb their noses, so to speak, 
at common carriers, in a manner 
which makes many car riders eager 
to commit mayhem. Vox pop is 
usually a bright spot in my morning 
paper, and my heart went out to the 
writer of the following, which recent- 
ly stared at me from the Chicago 
Tribune: 


‘by all 


“Saturday I was riding a surface car 
north on Crawford avenue and was in a 
hurry to reach my destination. Our car 
made splendid time from 3lst street to 
Madison street, traveling the distance in 
less than fifteen minutes. After crossing 
Madison we were detained by a Checker 
cab driver who was using the tracks ahead 
to park his cab while he received and dis- 
charged passengers, disregarding the gong 
signal of the motorman. Further on a 
truck driver cut in ahead of our car with 
his truck, holding the car back for a dis- 
tance of ten blocks. 

“This car stopped at Augusta street to 
discharge passengers. Augusta street is a 
through street, but it was impossible for 
the passengers to get off the steps of the 
car for several minutes, due to the line 


when necessary, . 


of autos passing the car, several of these 
autos passing on the left side of the car. 
“IT would suggest 


es the second place, it seems to me 
we could do with a lot less polit- 
ical confibulating and confabulating 


, in traction matters. 


Of course, I do not want any public 
utility outfit given the right to run 


over me rough-shod. But I’m not 
particularly worried about that hap- 
pening, with the regulatory bodies we 
have. 

Here in Chicago there has been so 
much talk of 5-cent fares by ir- 
responsible politicians whose sole aim 
was to get votes and then forget all 
about 5-cent fares, that the issue has 
been sadly clouded in the popular 
mind, and many an honest and earn- 
est office-holder simply does not dare 
speak up for proper fares. He is 
afraid the voters will squash a ripe 
tomato in his face. I believe that the 
companies have been quite gravely 
handicapped by such political antics ; 
and I am fairly convinced that one 
of the reasons why I have to hang on 
a strap is the saphead politicians who 
obstruct companies from earning 
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enough so they can afford to give me 
decent service. 

I may be wrong. But that’s how 
I feel. 


} Bre of votes ride on the street 
cars. Mr. O’Brien, of H. M. 
Byllesby and Company, once told me 
about a bright idea conceived and 
executed in the office of one of the 
Byllesby subsidiaries. Politicians of 
the city in question delighted in kick- 
ing up dust about the “heartless” cor- 
poration which supplied citizens with 
gas. Mr. O’Brien and Mr. Byllesby 
were foster fathers and blood uncles 
of “customer ownership,” and it 
seems there were a great many cus- 
tomer-owners in this town. So the 
ingenious executives hit on the idea 
of putting up a big map in their 
front office, which politicians were in 
the habit of frequenting. A pin was 
pushed into the map wherever a cus- 
tomer-owner lived. There were soon 
so miany pins that the map looked like 
an air-plane view of a thick forest. 
The unspoken moral was: 

“Politicians, beware of this dog; 
he votes!” 

The gas company of that city soon 
became a noble institution, as far as 
the politicians were publicly con- 
cerned. 


) seems to me that if the financial 
affairs of our traction companies 
were, by allowance of politicians, put 
on a reasonably secure basis, then we 
might, with honesty and public-mind- 
edness, encourage customer-owner- 
ship on a much broader scale than 
at present is the case in Chicago. I 
should like to see the most conserva- 
tive bankers wholeheartedly recom- 
mending these securities once more 


for the estates of widows and orphans 
—and for John Smith and myself. 
Then maybe a little judicious “call- 
ing of attention” would have an ef- 
fect on naughty politicians! 


| he the third place, it seems to me 
that the crowding of public con- 
veyances, such as now occurs in rush 
hours in Chicago, is a moral shame 
and disgrace, and also a slap in the 
face at our well-advertised business 
efficiency and modern intelligent 
standards of living. A friend of 
mine is famous for modesty. Yet 
in profound disgust he once re- 
marked : 

“I never have been in a theatre 
jam in my life. But I’ve ridden on 
the Bronx subway in rush hour.” 

How can I measure up to my job 
if I am, say, a stenographer, and have 
to stand in the car on the way to 
work, jostled and jounced, with my 
neighbor’s elbow in my jaw? Or if 
I am a bill clerk and have to cling to 
the outside platform of an elevated 
car built in the year 1893—and ride 
that way to work when the tempera- 
ture is 5 degrees below zero? 

I am rather foolishly good-natured, 
I know, and I grin and make the best 
of it as if it were a joke. But why 
in the name of all little green apples 
should I, day after day and year after 
year, have to stand up in this fa- 
tiguing and shameful fashion in the 
cars? 

We have been moving, even the 


* least of us, toward a luxury civiliza- 


tion in other matters. But we are 
still rank barbarians in this respect— 
that we endure meekly such crowd- 
ing as we do in rush hours. In an 
occasional emergency I wouldn’t mind 
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standing. Certainly not. But day 
after day, and day after day! 

My fellow-riders may think I’m off 
my nut even to suggest it, but it cer- 
tainly seems to me a plain obligation 
of traction companies to provide 
enough seats, of regulatory bodies to 
see that they are provided, and of car- 
riders to howl their heads off till they 
get them. 


A‘ I study the situation over, 
these appear to be the things I 
want most of all from the traction 
companies : 

1. I want a car quick when'I want 
it; 
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2. I want it to take me where I’m 
going, without delay; 

3. I’d like to have a seat—and a 
reasonably comfortable seat ; 

4. And I don’t want to pay too 
much. 

The order in which they are named 
seems to be about the order of their 
importance to me. 

Yes, I think things will be popping 
soon in Chicago traction matters. I 
reckon we'll get subways and all the 
trimmings in due course. I hope they 
fix it so that the automobiles won’t 
hold us up so, and that the politicians 
are put in their proper places. 

And I do hope I get a seat! 





Believe It or Not 
(By our own Ripley) 


Tue Chinese of San Francisco use the telephone almost twice as 


much as the Americans. 
— 


7 


ANYTHING sent by ship is called a “cargo;” anything sent by car 


is called a “shipment.” 
* 


THE 


* 


rivate telephone switchboard in the new City Bank-Farmers 


Trust Company building will have 1,000 trunk lines. 
~ * + 


Etectric railways in the United States spent $680 a minute, dur- 
ing 1929, on new equipment and maintenance. 


* 


* 


In Virginia a steam train moving on its tracks after dark must 
be preceded by a man walking or on horseback, carrying a lighted 


red lantern. 
x 


* 


Copep telegraph messages can now be flashed across the Atlantic 
at a speed of 2,500 letters a minute, or faster than the human voice 


can transmit them. 
* 


Snort skirts are credited with savin 


* 
approximately 1,000 women 


a year from accidental injury in boarding or leaving street cars in 


Chicago. 
* 


* 


THERE was a net increase of 1,697 grade crossings in the U. S. 
in 1928, bringing the grand total to 240,089—despite the fact that 390 


crossings had been eliminated. 


* 


A jinricksha, drawn by a Kaffir coolie, recently hauled a South 
African heiress through the streets of New York—and observed the 


traffic regulations. 
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Remarkable Remarks 








Watter WINCHELL 
Newspaper columnist. 


NorMAN ANTHONY 
Editor of “Life.” 


J. M. Connor 
Of the “American Gas Journal.” 


MattHew S. SLOAN 
President, New York Edison Co. 


Mito R. MALtTBIE 
Chairman, New York Public 
Service Commission. 


Rocer W. Basson 
Economist and financier. 


Girrorp PINcHOT 
Candidate for Governor of 
Pennsylvania. 


Henry W. Lynn 
Ex-motorman, before the District 
of Columbia Commission. 


S. I. McELnoes 
Vice-president, Southwestern 
Light & Power Co., 
of Oklahoma. 


Wit Rocers 
Humorist, (in commentary on 
the dedication of the 
Coolidge Dam.) 


“A contract is a confession of mutual doubt.” 


> 


“If they keep on and make busses any larger, locomo- 
tives will have to stop, look, and listen at crossings.” 


* 


“The efficiency of public utility service is inverse to 
the amount of attention it receives from hostile sources.” 


* 


“Mergers and holding company combinations in the 
utility field are one result of the great need for lowered 
costs.” 


* 


“Some of the functions (of Public Utility Commis- 
sions) are legislative, others quasi-judicial, and others 
administrative.” 


* 


“As long as public sentiment is not antagonistic to the 
power, light, and gas industries, no severe danger is 
likely from adverse legislation.” 


* 


“I want to break the strangle-hold of the electric, 
gas, water, trolley, bus, and other monopolies on the 
cost of living and the government of the state.” 


* 


“I am opposed to the reduction of street car fares to 
school children because the students would only use the 
money saved to buy gin, cigarettes, and whiskey.” 


> 


“Farmers are flooding our offices on their own initia- 
tive and endeavoring to work out projects that will 
result in rural electrification lines.” 


° 


“Calvin did a mighty fine job of dam dedicating here 
this afternoon. He made a dam good speech favoring 
dams.” 
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D. D. GLover 
U. S. Congressman from 
Arkansas. 










F. C. Smita 
Agricultural engineer, Iowa 
State College. 




































Preston S. ARKWRIGHT 


Raymonp S. ToMPKINS 
Magazine writer. 


E. W. HAMILTon 
Editor “The American 
Thresherman.” 


ArTHUR BRISBANE 
Hearst editorial writer. 


SAMUEL INSULL 
Chairman, Middle West 
Utilities Co. 
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President, Georgia Power Co. 


“I would vote tomorrow to abolish the Interstate 
Commerce Commission and I would stay here all sum- 
mer to have the (bus) rates fixed by Congress, as ought 
to be done.” 


* 


“The American farmer of fifty years from now will 
sit in an office before an electric switchboard and con- 
trol automatic plows, cultivators, and harvesters, which 
will produce his crops for him without the aid of a 
single field laborer.” 


> 


“The electric light and power industry on the average, 
as a whole, pays approximately 9.08 cents per dollar of 
gross income (in taxes), which, so far as my _ investi- 
gation goes, is a larger percentage than that of any of 
the major industries.” 


. 


“The public utility business should give the American 
public fewer accounts of its burdens, its handicaps, and 
its legal rights, and more of the same simple assurance 
of getting what it pays for that the housewife has when 
she buys a bunch of turnips from a vegetable dealer.” 


> 


“If the business of rural electrification is to expand 
as it should, and be profitable both to the farmer and 
the company, it must be conducted as a business by 
itself and not as something merely tacked on to the 
larger business of producing power.” 


Aa 


“Some day science will hook up the world’s great 
power stations of North America, Niagara, those in the 
Rocky Mountains, on the Columbia River, Brazil, with 
other great stations in Africa and all over the world, 
as radio stations are now hooked up. Then will come 
wireless transmission of power, so that airplanes will 
be able to pick up power at various points in théir jour- 
ney, instead of carrying tons of fuel.” 


¥ 


“If you should accept the statements generally made 
by politicians, especially politicians engaged in national 
affairs, you would naturally assume that the greater part 
of the energy produced in this country is energy which 
can be classed as belonging to interstate trade. Where- 
as, as a matter of fact, of the amount of energy pro- 
duced in the United States, but a very small proportion 
of it crosses state lines.” 
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THE PROPOSED REVAMPING OF 


The Federal Power Commission 


| i seems to agree that something ought to be done about the 
Federal Power Commission. While the Senate Commerce Com- 
mittee occupies the public prints with its consideration of a bill by 
Senator Couzens of Michigan to reorganize the Commission, perhaps 
too little has been said or heard of a bill that was introduced in the 
House of Representatives far back in January to create a full time 
commission with a competent personnel by Representative Celler 
of New York. This measure is very similar to the Couzens bill and 
will have practically the same effect, if enacted. In this article Repre- 
sentative Celler tells what he thinks is the matter with the present 
Federal Power Commission—and what he proposes to do about it. 


By EMANUEL CELLER 
REPRESENTATIVE FROM NEW YORK, U. S. CONGRESS 





RITICISM is being leveled at the 
C prevalent practice of creating 
commissions. 

The President criticises the number 
of commissions appointed by Con- 
gress and prominent members of the 
Senate have in turn made disparag- 
ing remarks about the number of so- 
called “Hoover commissions.” 

Meanwhile both branches of our 
government go on grinding out com- 
missions. Scarcely a day passes that 
we do not learn that a new commis- 
sion has been created to look into this 
or to look after that. 

Why this multiplicity of commis- 
sions? Is there a trend in the mod- 
ern practice of government towards 
commission regulation to supplement 
the inadequacy of the three consti- 
tutional branches to look after public 
affairs? 

The answer to this question may be 
found in the honest recognition of the 
single fact that there are some prob- 
lems of their very nature so technical 
that neither the courts nor the legis- 


latures are competent to handle them 
—problems such as utility rate mak- 
ing—that require specialized knowl- 
edge by trained experts. 

It is because both courts and legis- 
latures have singularly failed in their 
attempts to regulate and adjust tech- 
nical matters that we have today real- 
ized the need for these tribunals of 
trained experts. 


[’ was over twenty years ago when 
Dean Pound, the juristic oracle 
of Harvard, viewed with alarm the 
advance of commission regulation. 
He said: 


“Executive justice is an evil. It 
always has been and it always will 
be crude and as variable as the per- 
sonalities of officials. . . . Noth- 
ing but rule and principle, stead- 
fastly adhered to, can stand between 
the citizen and official incompetence, 
caprice, or corruption. Time has al- 
ways imposed a legal yoke upon 
executive justice and incorporated its 
results into law. ._The only way to 
check the onward march of executive 
justice is to improve the output of 
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judicial justice until the adjustment 
of human relations by our courts is 
brought into thorough accord with 
the moral sense of the public at 
large.” 

But in these twenty years commis- 
sions have sprung up everywhere. 
Today we have Public Utility Com- 
missions, power commissions, tariff 
commissions, workmens’ compensa- 
tion commissions, and a hundred 
other fact-finding bodies to attend to 
those details of government which are 
beyond the ken of the average jurist 
or legislator. 


M y bill in Congress introduced on 
January 25, 1930, has to do 
with the Federal Power Commission. 
It does not create any new commis- 
sion. It merely seeks to change the 


character of the Federal Power Com- -: 


mission. This body was created by 
Congress in the Federal Water Power 
Act on June 10, 1920; its alleged 
purpose was to safeguard the na- 
tional water power resources of the 
American people in their navigable 
streams. The original bill provided 
for the creation of the Federal Power 
Commission. This seemed a logical 
step to take in view of the technical 
character of the subject matter in- 
volved. 

But the fault I find and the fault 
which I am attempting to remedy in 
my proposed bill is that the Power 
Commission is now composed of the 
Secretary of Interior, the Secretary 
of Agriculture, and the Secretary of 
War. My principal contention is that 
these cabinet officers, already over- 
burdened with the arduous and re- 
stricting duties of their own offices, 
are not able to give the proper time 
and attention to the important work 
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of the Federal Power Commission. 


W: have seen that the original 
idea of commission regulation 
was to delegate quasi-judicial powers 
to trained fact-finding tribunals with 
sufficient time and knowledge to exer- 
cise them. Congress recognized in 
the 1920 Act its own inability to cope 
with the constantly increasing amount 
of controversies arising over the ex- 
ploiting of federally owned power 
sites. Congress sits only a few 
months a year. During that time it 
has plenty to do and usually goes 
home without doing half of it. 

What this field of regulation need- 
ed was an independent, full-time com- 
mission of trained men—and Con- 
gress, instead, pushed it over on three 
overworked cabinet officers, who had 
neither time nor special training to 
look after it properly. 

What has been the result ? 


he the present inadequate pro- 
visions of the Federal Water 
Power Act, there have crept in grave 
abuses. Time and again the Federal 
Power Commission has (unwittingly 
I hope) played Esau to the power cor- 
poration’s Jacob; and bartered away 
the water power birthright of the 
American people for messes of regu- 
latory pottage. The weaknesses in 
the structure of the act make it possi- 
ble for the larger companies to im- 
pose handicaps upon a commission al- 
ready hamstrung by its own limita- 
tions. The intention of Congress as 
enacted in the 1920 law has been 
evaded and perverted by the juggled 
accounts by these same companies, be- 
fore a commission that is inadequate- 
ly manned and unable to check up on 
the deficiencies. 
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The Immediate Needs of the Federal 
Power Commission 


“eo the Federal Power Commission needs first of 
all is three full time, competent commissioners. 
The present members are out and out figure heads. With 
all due respect to them, Congress might just as well have 
put the King of England, Mussolini, and Albert Einstein 
on the Commission as far as any spontaneous decisive 
action originating with the commissioners is concerned. 
Nor is this statement made to cast any reflection on the 
ability or integrity of the respective Secretaries of War, 
Interior, and Agriculture; I am simply making the point 
that these officials have more than they can do,in their 


own departments.” 


Coane Ce 








To show that I am not merely in- 
dulging in glittering generalties, here 
are a few specific examples of what 
I think have been miscarriages of ad- 
ministrative justice by the Esau-Jacob 
combination : 

The bulk of the work of the Power 
Commission is really carried on by 
the subordinate officers. The har- 
rassed commissioners, themselves 
cabinet officers, have little time to do 
more than to consider the general 
recommendations of these commis- 
sion employees. This actually throws 
more responsibility upon the shoul- 
ders of these subordinates than Con- 
gress ever intended that they should 
assume. In addition to this, the com- 
mission does not have an adequate ac- 
counting system to prevent the pad- 
ding of capital accounts of the larger 
companies. Such a system is needed 
to check up on excessive claims for 


operating expenses and land values. 

Now, the 1920 Act provides that 
rates must be based on actual invest- 
ment. Instead, through these loop- 
holes which I have mentioned, com- 
panies are in a position to base rates 
on inflated values and over-capitaliza- 
tion of hoped-for earnings. 


ET us consider the Clarion River 
Power Company, for example, 
created for the purpose of developing 
the Pennsylvania power site of that 
name. 

The commission figured that not 
less than four million dollars and 
possibly much more of the alleged 
book cost of the project is inflated; 
it contends that in excess of six mil- 
lion dollars of purported “costs” 
have no further evidentiary basis 
than the figures in the company’s 
books. 
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The company asserts that its total 
claim of $11,031,816.57 is legitimate 
—but it refuses to allow the commis- 
sion’s accountants access to its rec- 
ords. As a result of this attitude on 
the part of the company, the case has 
never been settled and at this writing 
it still hangs fire while the commis- 
sion’s solicitor, Charles A. Russell, 
limited by law, restricted by appro- 
priations, and inadequately advised 
and directed by his superiors, is at- 
tempting to prosecute in some way 
what he deems to be the company’s 
lack of compliance with the law. 

Going further northward, we find 
the Niagara Falls Power Company in 
which J. P. Morgan & Company is 
so heavily interested, claiming a “fair 
value” of $77,000,000. According to 
the commission’s report, this com- 
pany’s actual investment did not 
amount to more than $20,500,000. 

Coming nearer to Washington, we 
find the Conowingo hydro-develop- 
ment on the Susquehanna river in 
Maryland. Out of a total pre-license 
cost of $7,246,832.07 claimed by the 
participating companies, a Joint Au- 
diting Committee appointed by the 
Federal, Maryland, and Pennsyl- 
vania Commissions disallowed $3,- 
443,708.35 and was very doubtful 
about $712,870.58 more. 

A typical example of what I think 
are at least questionable claims by one 
of these companies was a charge made 
by Drexel & Company of Philadel- 
phia, Pennsylvania, of a $1,170,000 
fee (or 424 per cent) for transfer- 
ring stock of the Susquehanna. Power 
Company, amounting to $2,741,500, 
to the Philadelphia Electric Company. 
The Conowingo Company, I am told, 
also imitated the Clarion River Com- 
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pany, already mentioned, in placing 
obstacles in the way of the Commis- 
sion’s accountants, so that the pre- 
license cost of the Conowingo project 
has never been established. 


LP gyi Pearson, the Washington 
correspondent of the Baltimore 
Sun, called attention to the case of 
the Lexington Water Company at 
Saluda, South Carolina. The com- 
mission’s accountants found that a 
fee of $700,000 was paid to the W. S. 
Barstow Association for engineering 
work. The Barstow Association, 
however, is the holding company for 
the Lexington Water Power Com- 
pany, and the accountants’ report 
says the association is to be reim- 
bursed for any amounts actually ex- 


pended by it in connection with the 


work. In other words, the fee of 
$700,000 is chiefly for the services of 
the executive officers. 

Many other cases of alleged over- 
valuation could be mentioned. There 
is an evident necessity for putting 
more teeth into the Federal Motor 
Power Act. This can only be done 
by giving some independence to the 
Commission, and by giving the Com- 
mission power to appoint a suitable 
and adequate accountancy force. 

What the Federal Power Commis- 
sion needs first of all is three full time 
competent commissioners. The pres- 
ent members are out and out figure 
heads. With all due respect to them, 
Congress might just as well have put 
the King of England, Mussolini, and 
Albert Einstein on the Commission 
as far as any spontaneous decisive 
action originating with the commis- 
sioners is concerned. Nor is this 
statement made to cast any reflection 
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on the ability or integrity of the re- 
spective Secretaries of War, Interior, 
and Agriculture; I am simply making 
the point that these officials have 
more than they can do in their own 
departments. Piling more work on 
them solves problems no better than 
if Congress tried to solve them itself 
in the first instance. 


M* bill provides for the appoint- 
ment by the President for a 


period of seven years of three com- 
missioners, two getting salaries of 
$10,000 a year and the chairman re- 
ceiving $12,500. 

Next, the commission plainly 
needs a strong and trained account- 
ing force to prevent the padding of 
capital accounts already mentioned. 
My bill provides that there shall be 
set up by the commissions an expert 
accountancy service to conduct the 
necessary audits of the books of the 
licensees of projects under the juris- 
diction of the commission. 

It also provides that the commis- 
sion shall have the right to hire the 
necessary technical and clerical per- 
sonnel, so as to fulfil and carry out 
the purposes of the Federal Water 
Power Act and to safeguard the 
rights of the public in the granting 
of licenses. 

Last but not least of the crying 
needs of the present commission is 
an adequate legal department. 

Due to the inactivity of the com- 
missioners themselves, a lion’s share 
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of the work has in the past fallen on 
shoulders of the former commis- 
sion’s counsel, Major C. W. Call and 
the present solicitor, Mr. Charles A. 
Russell. Both of these officials have, 
no doubt, worked long and faithfully 
to combat the ever increasing re- 
sistance of the power companies. But 
fighting the power companies under 
the present set up is like attempting 
to kill a tiger with a pen knife. 

Much important litigation now 
pending may be decided upon the 
ability of the legal counsel for both 
sides to assemble and present facts in 
proper order. 

For instance, despite the fact that 
the present act provides for punish- 
ment for false statements of valua- 
tion of property for rate-making pur- 
poses, nevertheless, I know of no case 
where the penalties prescribed in the 
act have been invoked. There is even 
provision in the present act for in- 
junction and other penalties for non- 
compliance with the terms of the act; 
yet these penalties have never been 
invoked. This is solely due to the 
fact that great pressure is brought to 
bear on the Secretaries of the In- 
terior, Agriculture, and War to pre- 
vent them from doing their duty as 
Water Power Commissioners; a type 
of pressure made all the more potent 
because of the arduous duties that 
these men have in presiding over their 
own departments. They must of 
necessity leave their work as commis- 
sioners to be done by others. Their 


e 


wittingly I hope) played Esau to the power corporation's 


q “Time and again the Federal Power Commission has (un- 


Jacob; and bartered away the water power birthright of 
the American people for messes of regulatory pottage.” 
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actual personal supervision over water 
power sites, dams, and reservoirs be- 
comes practically mil. 


Sie give special relief to the legal 
department I am going to amend 
my bill to provide: 

That the commission may employ 
such attorneys as it finds necessary 
for proper legal aid and services of 
the commission or its members in the 
conduct of its work or for proper 
representation of the public interest in 
investigations made by it on cases 
or proceedings pending before it, 
whether at the commission’s own in- 
stance or upon complaint, or to ap- 
pear for and represent the commis- 
sion in any case in the courts, and 
the expense of such employment shall 
be paid out of the appropriation for 
the commission. 
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I THINK this measure is entitled to 
the support of all those who be- 
lieve in real scientific commission 
regulation. I feel that the present 
criticism of commissions is in part 
due to defects in the formation of 
these commissions, and that the pres- 
ent Federal Power Commission is am 
outstanding example of a commission 
deficiently formed. 

If commissions were so construct- 
ed as to bear out the fundamental 
theory of their existence—to wit; 


fact-finding tribunals of trained 
experts—there would be no need 
for commissions to _ investigate 


other commissions; furthermore I 
believe that under such conditions 
there would be fewer nominal com- 


missions, more real commissions, 
and less criticism of commis- 
sions. 





The Utility Baiter’s Credo 


ce ONOPOLIES and mergers everywhere in the United States are 
building up valuation out of water and mulcting the public 


in power and light charges.” 


“THe time has come when the attorney general of this state can 
no longer flout the laws of the state for the protection of the Public 


Utility Commission.” 


“THere is the same group of men who have been fighting every 
forward case of legislation for the control of the electric trust and 


power trust.” 


“APPEALS to the courts have the effect of freeing the utilities from 


regulation.” 


“THE reproduction cost theory is the latest device of the companies 
for undermining regulation along the old overcapitalization line.” 


“PusLic ownership and public control of public utilities would 
save millions gouged by the greedy monopolies from the public 


purse.’ 
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As Seen from 


the Side-Lines 





pS eee pe has become the na- 
tional synonym of that ominous 
word “investigation.” 

* * 

Since Mr. Harding was gathered to 
his fathers it seems that each succeed- 
ing day has brought to official life some 
new probe, investigation, inquiry, or co- 
ercive study of any controversy that in- 
volved two or more persons and had 
any prospect whatsoever of landing on 
page I of the daily newspapers. 

* * 

Om, the Veterans’ Bureau, and the 
Department of Justice followed each 
other in bewildering succession. 

ok * 

Eacu of them was a source of meri- 
torious and productive probing. No 
physician ever searched the intestines 
or explored for a defunct appendix 
with a better possibility of disclosing 
a rancid pus sac. The government got 
the oil wells back and much money 
that had been invested in them by ad- 
venturous promoters, a director of the 
Veterans’ Bureau more concerned in 
enhancing his personal fortunes than in 
alleviating the sufferings of the disabled 
was sent to prison, and an Attorney 
General was relegated to the political 
anonymity from which he has not since 


emerged. 
2k * 


THE power probe and the lobby in- 
quiry parade their developments, some 
of them far from delectable, across the 
public mind each day while numerous 
other subjects, ranging from the trib- 
ulations of the poor Indian to the pere- 
grinations of the boll weevil, have come 
in for research and ultimately scathing 
denunciation. The Anti-Saloon League 
and the Association Against the Prohi- 
bition Amendment are due to reveal the 
innermost panels of their financial 
chests as this is written. Patronage 
selling in the South and the alleged 


salmon monopoly in the remote bays of 
Alaska have not been too far distant 
from Washington to evade the proba- 
tory lance. 

* * 

Nor will the balmy summer breezes 
find the Senate on a vacation even after 
the tariff bill will have been disposed 
and the tired solons looking for a place 
whereon to rest their weary heads. It 
appears that many gentlemen wise in 
economics, if not long on classical 
erudition, have noted that Uncle Sam 
and his subordinate commonwealth and 
municipalities and subdivisions were 
spending billions on the development of 
first-class highways to meet the re- 
quirements of automobile travel and 
acquired for themselves bridge rights 
on the avenues of traffic. They build 
the bridges, capitalizing the develop- 
ment of the highways by the public; 
you ride over them in your auto and 
pay the freight. Now, the Senate will 
find itself neither too busy nor too tired 
to delve into that situation—investigate 
it, if you will—among the sundry other 
subjects to be inquired into ere anoth- 
er fall marks the coming of another 
session. 

ok * 

But, more interesting is the fact that 
the House of Representatives has 
awakened from its somnolency in the 
matter of the hacksaw and the lance 
and has decided to do-some inquiring 
on its own part. And this will be of 
especial interest to those engaged in 
public utility affairs because the most 
important object of House investigation 
is to be the mooted holding corpora- 
tions and investment trusts, in so far 
as they relate to the ownership and op- 
eration of the railroads of the country. 

* * 

Tuis inquiry is to be made by the 
House Committee on Foreign and In- 
terstate Commerce, an erstwhile con- 
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servative organization of veteran legis- 
lators well versed in the items of legis- 
lation under their control. This Com- 
mittee originated the idea of a probe of 
the holding corporations and received 
from the House the authority to probe 
to the nth degree. It has been given 
the right to summons, books, papers, 
documents, and individuals, and to put 


them under oath. 
* * 


THE primary purpose of this pro- 
posed investigation, which will begin 
ere June has brought to us the longest 
day of the year, is to determine the 
extent of the ownership of the rail- 
roads by the holding corporations and 
similarly pyramided organizations; to 
ascertain their influence upon rates, 
services, and dividends, and to recom- 
mend “such legislation as the Commit- 


tee deems advisable.” 
* * 


Tue scope which this inquiry will 
assume may be appreciated from a 


statement made in the House by Rep- ~’ 


resentative Wyant of Pennsylvania in 
which he enumerated about eighty or- 
ganizations concerning which “the 
facts may be brought fully and impar- 


tially.” 
. * 


ONE organization named by him, as 
evidence of the scope to which the in- 
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quiry will go, was the Pennroad Corpo- 
ration, an organization formed by the 
Pennsylvania Railroad through which 
to expand its holdings. 

* * 


ANOTHER was the Alleghany Corpo- 
ration, which is, I understand, the 
financial unit through which the Van 
Sweringens are operating. 

* * 


THose who read this column and 
find themselves directly interested may 
obtain the complete list of the organiza- 
tions named by Mr. Wyant by writing 
to his office for a printed copy of his 
speech of January 24th. 

* * 


Out of this inquiry some new form 
of regulation of the “parent organiza- 
tions” of the railroads is quite likely to 
be proposed. They, like the holding 
companies of the power corporations, 
have begun to cause Congress a great 


deal of concern. 
* * 


Sucu influence as these parent or- 
ganizations may have on rates, serv- 
ice, and, of course, the deeper question 
of valuation, is supposed now to be be- 
yond and above the ken of the national 
and state regulatory bodies. 
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Talking About Railroad Consolidations— 


<4 NE’s sympathy goes out easily to the members of the Inter- 


state Commerce Commission as they have struggled for 
years to reach agreement among themselves, without complaint ex- 


cept to. . 


beg to be excused from the task (of drawing 


up a plan for consolidating the railroads). It requires courage to 
allot a railroad 2,000 miles long, worth $300,000,000, to one system 
or another. It requires courage to create, by a few strokes of the 
pen, a new system 11,500 miles in extent, entering more than a third 


of the states of the Union. 


“Tt would not be wholly absurd to compare the task of the Com- 
mission with that of a mythical body which might have been created 
by Congress to rearrange families for the good of the country. A 
family of nine children and a neighboring one of three would make 
two evenly balanced families of six children each. Care would be 
taken to assign weak sisters to households where there are strong 
brothers, and an infant with money in his own right would naturally 
be allocated to a family which the shuffling process had reduced to 


five who might otherwise have too little to eat. 


Parents with six 


boys ought to be willing to exchange half of them for girls.” 
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What Others Think 





Are the Principles of Railroad 
Consolidation Sound? 


HAT is the relationship in point 
of time between railroad pur- 
chasing and the business cycle? 

That is the question sought to be 
answered in a book recently published 
by The Brookings Institution. The title 
of the book is “Railroad Purchasing 
and the Business Cycle,” and its author 
is John E. Partington. The study of 
this subject should be of particular in- 
terest at the present time on account of 
the effort made by President Hoover to 
stimulate business by concerted activi- 
ties of this kind on the part of vital 
business enterprises as well as by state 
and Federal governmental agencies. 

Mr. Partington points out that there 
have been several theories in respect to 
the relation of railroad purchasing to 
general business activity. One is that 
railroad buying activity rises and falls 
somewhat in advance of similar move- 
ments of business generally. Another 
is that the curve of railroad buying 
tends to move in close conformity with 
major fluctuations in commercial and 
industrial activity. Another is that it 
lags behind. He then refers to other 
theories as follows: 


“Other theories link the variations in 
the volume of orders for equipment with 
the changing credit situation, especially the 
credit of the railroads themselves. In brief 
it has been contended that increases or de- 
creases in buying activity have been very 
largely but a reflection of changes in the 
ability of the railroads to borrow money, 
and in the rates prevailing in the money 
market. This line of argument was. very 
popular in 1921 and 1922, and also during 
the period from 1908 up to the war era. 
_ “The theories first mentioned—those hav- 
ing to do with the physical as against the 
financial approach to the problem—are not 
altogether in conflict and yet they differ 
sufficiently to leave one puzzled as to the 


usual time relationship, if any, between the 
railroads’ purchases of rolling stock and 
— and the movements of the business 
cycle.” 


HE records studied go back as far 

as 1870 and relate to the purchase 

by steam railroads of rails, passenger 

cars, freight cars, locomotives, and 
other equipment. 

The fluctuations studied are those 
which took place during what he char- 
acterizes as the boom and panic, 1870- 
1873 ; persistent depression, 1874-1879; 
high prosperity and low recession, 1880- 
1886; expanding activity, 1887-1893; 
depression and revival, 1894-1897; 
abounding prosperity, 1898-1903 ; pros- 
perity and panic, 1904-1907; moderate 
prosperity and mild depression, 1908- 
1914; World War, 1915-1918; read- 
justment and prosperity, 1919-1926. 

How far purchases by railroads are 
themselves the major factors in deter- 
mining the ebb and flow of business is a 
most important question. Evidently, 
President Hoover is of the opinion that 
building and purchasing have an im- 
portant bearing on general business ac- 
tivity and prosperity. 

With findings, such as those adduced 
above by Mr. Partington, as to the 
relation between railroad management 
and general business prosperity, it 
would not be surprising to witness, in 
the near future, attempts by Congress, 
in the promulgation of the administra- 
tion policies, to regulate even the inter- 
corporate management and control of 
the railroads with a view to stabilizing 
general economic conditions. 

Probably one evidence of this is the 
plan for the consolidation of railroads 
formulated by the Interstate Commerce 
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Commission. Many features of this 
plan have in view the effect on business 
prosperity in the respective areas in- 
volved. 

Another evidence of this is the feel- 
ing in Washington that regulation of 
railroad holding companies in some 
manner or another is inevitable. Those 
who maintained six months ago that 
ownership of railroad securities (by a 
holding company) could not be lawfully 
regulated by congressional action are 
now resigned to it. 

The Kiplinger Washington Letter for 
April 7, 1930, stated: 


“Railroad consolidation. For ten years 
the economic merit of railroad consolida- 
tion has been taken for granted, assumed 
as a matter of course, though nothing 
much has happened. Now that we are 
approaching a little closer to the time when 
big consolidations actually may occur, 
Washington thought is reacting. There is 
no agreement on details, and consequently 
a backsliding on whether the principle of 
consolidation is proper. 
fears operating economies which will abol- 
ish jobs. Senator Couzens proposes to 
suspend I.C.C.’s authority to take any 
further steps toward consolidation until 
congressional thought can crystallize. This 
will take at least two years. Meanwhile 
the Couzens resolution will NOT be adopt- 
ed.” 


I* the meantime we have opinions 
such as those expressed by Pro- 
fessor Julius Grodinsky, of the Whar- 
ton School of Finance of the University 
of Pennsylvania, to the effect that any 
attempted regulation of or legislative 
interference with the consolidation of 
railroads is unsound. Professor Grod- 
insky says: 


“It is a problem which cannot be solved 
by rules of administrative bodies, nor by 
legislative fiat. Its elements must be care- 
fully assayed in the crucible of careful and 
well-inlormes judgment. In one case it 
may require a minimum of governmental 
interference; and in another such grave 
possibilities of unwise traffic diversion may 
be suggested as to necessitate governmental 
interdiction. 

“In the final analysis, however, it still 
remains true that the carriers affected— 
directly or indirectly, favorably or adverse- 
ly—are best equipped to appraise the situa- 
tion. And if, in any particular unification 
proposal none of the competitive carriers 


PUBLIC UTILITIES FORTNIGHTLY 


Railroad labor, 
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interposes any objection, it may be safely 
assumed that none requires any propection 
against any possible loss of competitive in- 
terchange.” 


It is very difficult for legislative bod- 
ies to set aside economic laws try as 
they will. Many attempts in the past 
have often resulted to the disadvantage 
of the public. 


ROFESSOR Grodinsky points out that 

the advantages from railway con- 
solidation lie along the line of better 
service rather than economies of opera- 
tion. There are, he says, numerous 
economies which consolidation may 
bring about but they are minor and he 
says that railroad representatives have 
been careful to explain that they will 
not be substantial enough to warrant 
any reduction in rates. On the question 
of improved service, however, he as- 
serts: 


“It is a wide-open question, moreover, 
whether many of the improvements in 
service cannot be realized without consoli- 
dation. It is a matter of common knowl- 
edge that the past few years have witnessed 
a great increase in operating efficiency, and 
a corresponding increase in the standard 
of railroad service. This improved serv- 
ice has been widespread; it has been na- 
tion-wide. It has characterized unified, as 
well as independent, properties. The united 
Missouri Pacific system in the Southwest 
has increased its standard of shipping 
service; but so has the competitive route 
of the Southern Pacific-St. uis South- 
western. In the east a combination of five 
independent lines has been able to match 
and even to better the service accorded by 
the consolidated systems on freight move- 
ments from Pittsburgh to St. Louis. And 
farther east no criticism has been made of 
the service given on the carriage of bitumi- 
nous coal from West Virginia to New 
England over a seven-line route. The 
preservation of this interior patched-up 
route is indeed necessary in the public in- 
terest; since, despite its circuity, it goes 
around congested New York Harbor, rath- 
er than through it.” 


One of the most interesting phases 
of economic history is the change in 
public sentiment with reference to the 
consolidation of railroads. After a 
long period of controversy in which 
such consolidations were viewed with 
alarm, Congress actually authorized the 
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From “Judge” 
“l’VE BEEN WORKING ON THE RAILROADS” 


Interstate Commerce Commission to set RAtLroan PURCHASING AND THE BusINESS 


5 fn Cyctz. By John E. Partington. Wash- 
about devising a plan for the consolida ington, D.C. The, Brooklings a el 


tion of the railroads into a few great = 397 pages. 1929. 


systems. This is one of the major 
RaiLroap ConsoLipaTion, Its EconoMIcs AND 


prob lems before the country today ConTROLLING PrincrpLes. By Julius Grod- 
which must be solved by experts rather insky. New York: D. Appleton & Com- 
than by politicians. pany. 1930. $3.50. 





The High Cost of Federal Regulation 
to the Ratepayer 


uus far, wherever the Federal has not been to the advantage of the 
Government has assumed regula- rate-payers of the various states. 
tory powers over the utilities, the result This point was clearly brought out 
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in the testimony of John E. Benton, 
General Solicitor of the National Asso- 
ciation of Railroad and Utility Com- 
missioners, at a hearing before the 
committee on interstate commerce of 
the United States Senate in connection 
with the proposed Commission on Com- 
munications. Mr. Benton said: 


“If Congress desires to take action for 
the purpose of securing for the public just 
and reasonable rates, it will not accomplish 
that purpose by breaking down the rate 
regulatory commissions of the several 
states. Instead, it may well direct its 
attention in the direction of restraining the 
Federal Government from interference 
with local rate making, which by the Con- 
stitution was designed to be left to the 
states. 

“If the members of this committee will 
study the work of the State Commissions 
in the field of rate making, it will find that 
when failures have occurred they have 


usually resulted from the interference of 
the Federal Government. They will find 
also, that the Federal Government never 
interferes except to raise rates, and that 
it has no jurisdiction in the regulation of 
intrastate rates — for the protection of 
others than those who pay intrastate rates, 
and can not have, under the Constitution, 
while it remains as it is.” 

As all criticism of regulation of utili- 
ties resolves itself into a mere difference 
of opinion as to the reasonableness of 
rates, this result of Federal regulation, 
which Mr. Benton pointed out, may be 
worth considering. It seemed to have 
some effect on the members of the com- 
mittee, some of whom, at the outset, 
showed signs of hostility to the Associa- 
tion which Mr. Benton represented. 
Exrract rroM Hearincs Berore CoMMITTEE 


on Interstate Commerce, UNiTep STATES 
Senate. February 5, 1930. 





How the Prudent Investment Theory 


of Rate- 


Making Is Working Out in Massachusetts 


rye is generally point- 
ed to by the advocates of the 
prudent investment theory of rate mak- 
ing as a fine example of the effective- 
ness of that system. The other states 
have endeavored to follow the Supreme 
Court rule as to the basis of the return. 
Massachusetts has held herself aloof 
and has gone her own way. Believing 
the Supreme Court interpretation of the 
Constitution to be unsound, the Massa- 
chusetts Commission has recommended 
that the utility companies be forced to 
waive their rights through state con- 
tracts. Failing in that, government 
ownership has been pointed to as an 
alternative. 

In a critical analysis of rate regu- 
lation which forms a chapter of his 
recent book on public utility control in 
Massachusetts, Professor Irston R. 
Barnes, of Yale University, throws 
light upon one phase of rate regulation 
in the Bay State which is not very well 
understood by the public. Professor 
Barnes points out that the Massachu- 
setts decisions in rate-making matters 


are very indefinite. He says: 


“Perhaps the most serious indictment 
that can be urged against the Massachu- 
setts policy of rate regulation is the in- 
definiteness of the Commission’s decisions. 
This indefiniteness of procedure and result 
is the outstanding characteristic of the 
regulation of rates in Massachusetts. Most 
of this lack of certainty appears to arise 
from the failure of the Massachusetts 
Commissions to address themselves to the 
task of determining a specific rate base or 
value of the utility’s property—a failing 
that has hitherto been emphasized repeat- 
edly. The formal reports of the Commis- 
sion’s decisions do not disclose the facts 
upon which they have based their orders. 
Even where a rate base has been tentative- 
ly suggested, there has been little discerni- 
ble connection between it and the evidence 
introduced in the case, or between the so- 
called rate base and the return which the 
utility has finally been permitted to earn. 
The decisions suggest that the Commission 
either fails to inform itself as to all the 
facts in the situation or that it does not 
lay all its cards on the table. Even after 
the Commission has rendered a decision, 
it is impossible to discover what rate the 
utility is permitted to earn, or the basis 
upon which it is permitted to earn. In 
two recent cases, 6 per cent was discussed 
as a possible fair return; but the only ap- 
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parent reason for considering 6 per cent 
was that this is the minimum rate that has 
most frequently been approved by the Su- 
preme Court; for by selecting the minimum 
rate likely to pass the review of the court, 
the rate base upon which the utility can 
be said to earn a return is made a maxi- 
mum. In this respect, the Massachusetts 
Commission compares unfavorably with the 
Commissions of many other states which 
are scrupulously careful to present all the 
evidence and facts upon which their de- 
cisions are based. Prudent investment has 
been said to be the primary factor in 
Massachusetts regulation, but there is still 
some question as to what is meant by this 
term.” 


Pre a Barnes believes that there 
is no solid assurance that the pub- 
lic is fully protected by such a policy 
and points to the fact that failure of 
utility companies to appeal from the 
Massachusetts decisions would indicate 
that they were being well treated by the 
Department. He says: 


“A second respect in which the economic 
validity of the Massachusetts policy may 
fairly be questioned is that the protection 
of the consuming public has been treated 
as a matter of secondary significance. In 
subordinating the protection of the con- 
suming public from unjust rates, Massa- 
chusetts regulation has ignored the funda- 
mental purpose which justifies the public 
control of private enterprise. The subordi- 
nation of the public interest appears to be 
the inescapable result of two characteristics 
of this particular policy of regulation; 
namely, the uncertainty of procedure and 
indefiniteness of decision which surrounds 
and pervades all parts of Massachusetts 
regulation, and the virtual acceptance of 
the maintenance of the market price of the 
utility’s stock above par as the sole cri- 
terion of reasonable rates. 

“The uncertainty of procedure and in- 
definiteness of decision which characterize 
the regulation of rates in Massachusetts 
make it impossible for anyone to ascertain 
either the rate base upon which a utility is 
entitled to earn or the percentage rate of 
return which the utility is permitted to 
earn. This profound state of ignorance 


must inevitably work to the disadvantage 
of the public. The utility subject to regu- 
lation enjoys all the advantages of the sit- 
uation, since it alone has some knowl 

of the value of its property, and it alone 
knows what rate of return it earns upon 
that value under any particular schedule of 
rates. So long as the decisions of the reg- 
ulatory board are uncontested by the utili- 
ties—and until 1927 they had gone uncon- 
tested—it is safe to assume that the utili- 
ties have suffered no serious injustice or 
injury. But the absence of appeals by the 
communities served from the decisions of 
the Commission gives no corresponding as- 
surance that the communities have received 
full justice under the Commission’s regula- 
tion. The public—kept in ignorance by the 
indefiniteness of the Commission’s pro- 
cedure and decisions—is unable to judge 
for itself whether or not it is paying fair 
and reasonable rates.” 


ae. elimination of the present 
vagueness and indefiniteness of 
the Commission’s decisions is held to 
be the most urgently needed reform in 
the Massachusetts policy of rate regu- 
lation. Professor Barnes says that the 
conclusion appears to be warranted that 
while stating that the companies have 
no right to earn upon present values and 
upon property created from reinvested 
earnings, the Commissions have in fact 
been so liberal that the companies have 
been able to earn a fair return upon the 
value of all their used and useful pro 
erty from whatever source derived. Tf 
this has actually been the case, he says, 
there is no valid reason why the Com- 
mission should not explicitly base the 
return upon the property of the com- 
pany. This procedure would eliminate 
many of the troublesome legal problems 
raised by the Massachusetts policy. 


Pusiic Utrmrry Controt In MASSACHUSETTS. 
By Irston R. Barnes. Department of Eco- 
nomics, Sociology, and vernment, Yale 
University. 239 pages. Yale University 
Press, New Haven, Conn. : 





Are the Utilities Seeking to Make 
Regulation “Innocuous?”’ 


A* private companies fighting reg- 
ulation? The advocates of a cer- 
tain theory of regulation believe that 


they are whenever a private company 
insists upon rights to which the courts 
hold it is entitled. For example, Dr. 
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From the Washington (D. C.) Post 


IN FULL BLAST 


John Bauer, one of the valued contribu- 
tors to Pustic Utitities FortNIGHT- 
LY, says: 


“There is no doubt, I believe, that the 
companies have done all they could to make 
the system of regulation innocuous. They 
have been aided by certain fundamental 
court decisions which have made the task 
of regulation infinitely more difficult than 
necessary, if proper policies and methods 
were employed. In their success to nega- 
tive regulation in the public interest, the 
companies have, I believe, created the great- 
est force to supplant them by public owner- 
ship and operation, It is inconceivable that 
the public will continue indefinitely to en- 
trust fundamental public functions into 
private hands, without adequate public con- 


trol, unless the managements should prove 
much wiser in their dealing with the public 
than has been indicated or can be expected 
from the frailty of human executives. We 
can hardly entrust public necessities to pri- 
vate interests, unless public rights are safe- 
guarded by explicit standards. Otherwise 
there will be abuses just as in the pre- 
regulation era and as have developed dur- 
ing recent years of dead-lock and break- 
down of regulation. Public necessities can 
hardly be turned over to private monopoly 
without abuses, even under stringent pub- 
lic control. Without effective regulation, 
public ownership is the inevitable recourse.” 


All that Dr. Bauer apparently means 
by this is that utilities, by failing to 
adopt a policy which he deems to be 
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sound, are doing all that they can to 
make the system of regulation innocu- 
ous. 


ELL, certainly there is room for a 

difference of opinion as to that. 
No one familiar with what the Com- 
missions have been doing can say that 
public utility regulation is “innocuous.” 
The fact is that it has saved the peo- 
ple millions of dollars although per- 
haps not as many dollars as the enemies 
of the value theory think could have 
been saved. 

The great abuses which existed be- 
fore the Commissions were set up have 
been cured. There is very little com- 
plaint as to the way service questions 
have been handled by the Commissions. 
The service of our utilities, as a whole, 
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is probably the best in the world. All 
criticism of public service regulation 
simmers down to a mere difference of 
opinion as to the reasonableness of 
rates and the methods by which the rate 
base is arrived at by our courts and 
regulatory Commissions. 

When it comes to trusting matters 
to public or private interest it must be 
remembered that public or private serv- 
ants are both human and that upon 
their fidelity and ability success de- 
pends. A government uniform does not 
include wings. 


Wry Nor Pustic OwnersHIP AND OPERA- 
Tion?. By John Bauer. Proceedings of 
the Sixteenth Annual Convention of the 
International City Managers’ Association. 
ay Worth, Texas. November, 1929. P. 
198. 








NE of the problems of the gas in- 

dustry is the customer whom the 
companies are called upon to serve at 
a loss. Professor Paul J. Raver of 
the School of Commerce, Northwestern 
University, touches briefly on this sub- 
ject in his article on the “Interdepen- 
dence of Land and Public Utilities ;” 
after showing the loss of domestic sales 
of gas due to the construction of multi- 
family dwelling, he said: 


“This growing loss in domestic sales due 
to the trend toward multi-family dwellings 
is only one-half of the story. The custom- 
ers using gas in the multi-family dwell- 
ings are in many cases not paying for the 
costs of service. They are, in the main, 
convenience users of gas—yet they enjoy 
the same rate paid by the home owner, 
who uses, on the average, from two to 
three times as much gas. The average gas 
consumption for a one-room, kitchenette 
apartment is about 400 cubic feet per 
month, and for a 3-room apartment it is 
from 700 to 800 cubic feet per month. 
With a flat rate, the gas company must 
sell about 3,000 cubic feet per month be- 
fore a customer is considered profitable. 
This situation reacts unfavorably on the 
use of gas in single family dwellings, since 
the rate to these users is higher as a re- 


The Problem of the Ratepayer 
Who Is Served at a Loss 
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sult of the losses in sales to convenience 
users. 

“This situation not only reacts unfavor- 
ably on home ownership, but it may lead 
to submetering. The company may seek 
relief from the customer costs of serving 
these small users of gas by installing a 
master meter in the building and by bill- 
ing’ the total consumption of gas to the 
owner or the renting agent. Where the 
community is overbuilt with apartments, 
the owner may ‘throw in’ the gas and the 
electricity used for cooking and lighting 
purposes as a special inducement in order 
to rent his apartments. However, when an 
apartment shortage occurs the owner may 
capitalize upon his contract with the gas or 
the electric company by charging his ten- 
ants for gas and electricity on a basis in 
excess of the utility company’s standard 
rates.” 


r has been very difficult for the gas 
companies to establish scientific rate 
schedules whereby these partially dead- 
head customers may be eliminated. 
The problem is not very well under- 
stood by the public. There is a belief 
that the small users of gas are poor 
people who, therefore, ought to be car- 
ried by the more prosperous customers. 
But the fact is these small users of gas 
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are not the poor but usually the well- 
to-do who are well able to pay for the 
cost which they occasion. Besides, so 
far as the poor are concerned there is 
no reason why they should be carried 
at the expense of other gas customers 
any more than that the poor should be 


carried on railroad trains without pay- 
ing fares. 


Tue INTERDEPENDENCE OF LAND AND PuBLIC 
Ururtres. By Paul J. Raver. The Annals 
of the American Academy of Political and 
Social Science. Vol. CXL III. March, 
1930. P. 106. 
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New York: D. Appleton and Company. 
215 pages. 1930. $3.50. 
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Review; pages 183-188. March, 1930. 


Can Utmitires Be Controttep? The New 
Republic; pages 112-113. March 19, 1930. 


Rattroaps—TxHe Hus or THE TRANSPORT 
Era. By Neil M. Clark. Forbes; pages 
15-17 and 40-41. March 15, 1930. 


INVESTMENT Trust Recutation. By Arthur 
* — Forbes; pages 88-89. March 
15, k 


Super-Powrer—A So.vution. 
-— Forum; pages 247-251. 
1930. 


CotorApo River DEVELOPMENT AND RELATED 
Prostems. By C. A. Dysktra. The Annals 
of the American Academy of Political and 
Social Science; pages 1-42. March, 1930. 


By W. Charles 
April, 


INTERDEPENDENCE OF LAND AND Pustic UTILI- 
tres. By Paul J. Raver. The Annals of 
the American Academy of Political and 
— Science; pages 106-114. March, 
1930. 


Strate REGULATIONS oF ArrcrAFT. By W. 
Jefferson Davis. Air Law Review; pages 
47-60. January, 1930. 


PARKING RESTRICTIONS AND REACTIONS IN 
Severna Larce Cities. The American 
City; pages 122-23; March, 1930. 


News oF THE Roap. Bus Transportation; 
pages 170-171. March, 1930. 
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OUT OF 
THE MAIL BAG 


The Alert Gas Man Slips in a Cuarter II 


: Oral comment by a Fifth Avenue Coach 
Pertinent Remark employee in service over twenty years and 
N page eighty-six of the January 23, nota liated with the Order referred to by 
O 1930, issue of your very worthy publi- Mr. Winchell : 
cation, under “Believe It Or Not,” you say: “The guy that put that in the paper is all 
“Tinted ice cubes, in almost any color of the wet. 
rainbow, are being used to cool drinks served Cusseta Ill 
in smart homes equipped with electric refrig- k : 
erators,” the italics being mine. The Fellowship Forum of Washington, D. 
Well now, Mr. Editor, you can believe it or C., which states that it is “The orld’s 
not, but tinted ice cubes are also obtained by Greatest Patriotic Weekly Newspaper,” pub- 
the even smarter home owners who have Gas __ lished on page 8 of its issue of February 1, 
refrigerators—noiselessly, more dependably, 1930, the following edifying dissertation: 


-~ w+ gees — ee ee “COMPANY HIRES ONLY CATHOLICS.” 
~~ S “New Yorx Crty—Writing in his ‘On Broad 


mention ? way’ Column, which is syndicated b : 
° y the Hearst 
—Feix B. STREYCKMANS, papers, Walter Winchell’ sovesio the astoundi 
The Peoples Gas Light and emtien i" only menbens of Se Knights o' 
" A umbus, the Roman tholic oath-bound secret 
Coke Comp any, Chicago, Iu. society, are employed by the Fifth Avenue Bus 
Company. 
= “Every person who visits New York probably 
tides on the Fifth Avenue ‘Rubber-Neck’ busses. 
For a dime one can see the town from the passen- 
ger seats on the upper deck. The company is 


No Discrimination Among Bus — "iE"{atdemation uncovered, by Mer-_Wi 
Employees on Religious Coicehes ane Kenthaed te tits Weak Ragin. 
Grounds “Protestants who look for work in the Catho- 
lic controlled cities experience much difficulty on 
I N a recent issue of Pustic Utitities Fort- a Zo die nee bn Came oe 
NIGHTLY appeared a brief statement to Protestant owned and managed houses pay no at- 
the effect that all employees of the Fifth tention to the question of religion and sometimes 
Avenue Coach Company in New York are — to employ a Roman Catholic to show their 
members of the Knights of Columbus. What ae Conet faa tasted aia 
is your authority for this observation? oi desene Bus Company displays cael “toler- 
—D. C. S. ance’ where it controls.” 
(The above inquiry was ay ae to the CuHapter IV 
president of the Fifth Avenue Coach Com- A - 
one : credulous but timid soul cut out the 
ain the reply printed below— hove clipping from The Fellowship Forum 
: and mailed it from Geneva, New York, to 
N answer to your letter, I give below the the President of the Fifth Avenue Coach 
} whole story. Company with this + aggre query: “Can 
this be possible in this enlightened and tol- 
Cuapter I ~—- (?) day - — . seal 
On January 23, 1930, there appeared in The .. >ince this seeker after truth neglected to 
Daily Mirror in Walter Winchell’s column ‘“'8" ss his dae Be been impossible to 
“Things I Never Knew Till Now” the fol- *9S@8¢ fis Pertur — 
lowing paragraph: CHaprer V 


“That all employees of the Fifth Avenue Bus : 
Company are oon of te Knights at Gta The following letter, dated February 6, 
bus. 1930, from a former employee of the com- 
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pany, who did not hesitate to sign his un- 
mistakably Celtic name to the communica- 
tion, was addressed to the superintendent un- 
der whom he worked. This superintendent, 
notwithstanding his ineligibility for member- 
ship in the Order mentioned by Mr. Winchell, 
has been in the service of the Fifth Avenue 
Coach Company for upwards of eighteen 
years. 


“I was looking over a paper published as the 
‘Fellowship Forum’ yesterday and I noticed the 
enclosed article. I know how untrue it is and 
though it is no longer any concern of mine what 
is said that involves the Fifth Avenue Coach 
Comgaay, as I am no longer employed by them, 
still I thought to send this article to you, in case 
you have not already heard of it in order to have 
some one write to them, and also to Mr. Winchell 
of the Daily Mirror telling and proving to them 
that that statement is untrue and unfounded. 

“Anyone who ever worked for the Fifth Avenue 
Company knows that it gives everyone more than 
an even break and color, race or creed does not 
enter into the subject in any way. 

“As the company caters to all people, naturally 
they cannot have such unjust slanders go with- 
out an answer, for as everyone knows there are 
some people who take everything in newspapers 
as the gospel truth, and quite a few people are 
so intolerant that they would think riding on 
the coaches of a company, so described by Mr. 
Winchell, as some sort of a crime. 

“I hope that this matter interests you, as I 
think it will, for as the saying goes, the truth 
hurts no one but it is these sly, unfounded and 
—- for lies that do a whole lot of unmerited 

m. 


Cuapter VI 


The charm of the transportation vocation 
lies in the frequent happening of the unex- 
pected and the endeavor to prepare for any 
possible contingency, but as a descendant of 
a long line of Baptist clergymen of early 
Massachusetts Puritan ancestry, it had never 
occurred to me that I would have the honor 
of being regarded as a member of the 
Knights of Columbus. 

The Fifth Avenue Coach Company has not 


even a passing interest in the religious con- 
victions of those in its service, but on the 
fairly safe assumption that every religious 
denomination advocates ethical conduct, the 
company does not discriminate against any 
man on account of his religious faith, We 
are guided by considerations of character, 
personality, and efficiency in the selection of 
men and their retention in the service. In 
my twenty-seven years of transportation ex- 
perience it has never been my privilege to en- 
joy the business association and friendship 
of so large a number of men of different 
creeds and nationalities as my present posi- 
tion affords. We are all so interested in 
working together to give a satisfactory motor 
coach service to the millions of patrons whose 
friendship we value and whose good will we 
cherish that we have not particularly con- 
cerned ourselves with the religious contro- 
versies, of which there seem to be plenty, 
engaging the attention of the American peo- 
ple at the present time. 
—Freperic T. Woop, 
President, Fifth Avenue Coach Co., N. Y. 


= 


A Business Man’s View of 
Political Machinery and 
the Utilities 


I THANK you for Mr. Edward N. Hurley’s 
article in your March 6th issue entit 

“Why the Utilities Cannot Be Run by Polit- 
ical Machinery.” I believe Mr. Hurley’s 
views on this subject represent the views of 
American business men generally, and yet I 
know of no other business man so capable 
of expressing thém as he is. It is an excel- 


lent article. 
—L. A. Downs, 
President, Illinois Central System. 





One of the Economic Checks to a 
Power Utility’s “Monopoly” 


T3 A ny large office building, hotel, could with rea- 

sonable economy supply its own electrical serv- 
ice; any manufacturing plant, of any reasonable size, 
could with reasonable economy provide its own power 
supply. The securing of that business is competitive, 
strictly, regardless of regulated rates, regardless of the 


return upon investment. 


The price the cus- 


tomer is charged must compete with the cost at which 
he could provide this commodity himself.” 


—Preston S. ARKWRIGHT 
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The March of Events 





Government Barges Operated 
at a Loss 


HE eighth annual report of the inland 
"Tt ee corporation made public on 
April 8th discloses a deficit in the operation 
of barge services by the government on the 
Mississippi and Warrior rivers during the 
1929 calendar year. The Chicago Daily 
Tribune says: 

“The net operating loss was $108,294, com- 
pared with a net profit of $327,712.30 in 1928. 
The net loss for the year, counting loss on 
property and equipment and expenses of the 
Washington office, was $354,048. 

“Unusually low water conditions prevail- 
ing on the Mississippi river during August, 
September, and October were pointed to in 


the report as the major factor in running up 
the deficit. 

“As usual, the lower Mississippi division 
showed a net operating gain for the year, 
while losses in the upper Mississippi and 
Warrior sections caused the deficit. The 
lower Mississippi division made a net operat- 
ing profit of $362,663, while the net operating 
loss of the upper Mississippi division was 
$319,945 

“Optimism was expressed by Major Gen- 
eral T. Q. Ashburn, chairman of the Inland 
Waterways corporation, that with the im- 
provement of channels, a net profit on the 
government barge system can be expect 
consistently. It is asserted by General Ash- 
burn that wheat prices have been raised for 
the farmer in the middle western states by 
the operation of the waterway.” 


California 


Huge Merger of Power 
Concerns 


HE Pacific Gas & Electric Company on 

March 3lst filed with the Commission an 
application for approval of negotiations by 
which it would assume control of Great 
Western Power Company, San Joaquin Light 
& Power Corporation, Midland Counties 
Public Service Corporation, and many sub- 
sidiary California public utilities. The deal 
involves combined assets of $650,000,000 and 
creates the second largest operating public 
utility in the country, according to the Oak- 
land Tribune. 

The transaction is said to involve 1,825,000 
shares of common stock of the Pacific Gas 
& Electric Company valued at $127,750,000 in 
exchange for the holdings of the North 
American Company in California. The Oak- 
land Post-Enquirer says: 

“All of the preferred and common stocks 
of the North American subsidiaries taken 
over by the P. G. & E. represent a par value 
of $47,639,000. This does not include a small 
minority interest of $113,000 in the San 
Joaquin Light & Power Company. 

“In addition to transferring this stock the 
North American Company is cancelling ad- 
vances of $19,180,171 made to its California 


subsidiaries for construction activities. 
Against this total of $67,819,781, the P. G. & 
E. is issuing common stock of a par value 
of $45,625,000, representing a reduction of 
$22,194,781 in outstanding capitalization.” 

City’ Attorney Preston Higgins has asked 
the Commission that a public hearing be held 
upon the application for appr of the 
merger. He objects to what he classifies as 
a “big merger attempt on the part of the 
Pacific Gas & Electric Company to create a 
monopoly through elimination of other com- 
panies.” 


z 


Opposition to Higher Gas Rates 
in Sacramento 


A’ a hearing before. the Commission on 
April 9th, determined opposition devel- 
oped against the proposal of the Pacific Gas & 
Electric Company to increase gas rates to $1 
per 1,000 cubic feet, with a $9 service charge 
per year, in Sacramento. Rate increases un- 
der new schedules in neighboring communi- 
ties would be higher than that. For example, 
North Sacramento would pay a rate of $1.20 
per 1,000 cubic feet in addition to a service 
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charge of $12 a year in the incorporated 
area and a $15 service charge in the unin- 
corporated area. Rates for additional blocks 
of gas would be at decreasing prices. 

ayor C. H. S. Bidwell, aun the new 
rates were announced, asked the citizens to 
write to him to state their views on the con- 
templated rate increase, and, according to the 
Sacramento Bee, the number of names on 
record represented 21 per cent of the total 

users in Sacramento. The Bee of April 
rd said: 

“The letters are to be placed before the 
Railroad Commission to show how the city 
feels about the rates, and they also serve as 
: moral encouragement to the city officials 

roceed with the rate battle in full-fledged 
fas ion. 

“A resolution introduced by Mayor C. H. 
S. Bidwell at last night’s meeting of the coun- 
—" called the proposed rate schedule ‘unjust 

a and instructed City Manager 
Jame Dean and City Attorney Hu > 
radford to appear at all hearings of 
State Railroad Commission on the eabject. 

“The resolution directed ‘that the city man- 
ager and city attorney be authorized and 
directed to appear at all hearings of the 
Railroad Commission and endeavor, by all 
proper means, to secure an alteration in said 
proposed schedule of rates, and to inquire 
into the relative merits and justice of service 
charges and minimum charges to the small 
consumer of limited means.” 

“Another resolution is that adopted last 
night by the Sacramento Buildings Trades 
Council, making organized labor of the city 
100 per cent against the gas rates, as a previ- 


ous action had been taken by the Federated 
Trades Council.” 

The resolution of the Building Trades 
Council is in part as follows: 

“WHEREAS, natural gas is a natural re- 
source, God-given to the people for their 


use; and 
“WHEREAS, California natural gas is so 
rich in heavier hydrocarbons that it can be 
processed and large quantities of gasoline 
extracted therefrom are marketed daily; and 
“WHEREAS, this ‘split’ natural gas, de- 
pleted of much of its natural heat value is 
now being sold to distributors at the well 
from 5 to 12 cents per 1,000 feet; a 
“WHEREAS, the Pacific Gas & Electric 
Company proposes to PO mn depleted nat- 
ural gas approximately miles and sell it 
for domestic consumption in Sacramento at 
$1 per 1,000 feet plus a service charge of $9 
© year; and 
HEREAS, this proposed rate and serv- 
ice charge are deemed exorbitant, unreasona- 
ble and unwarranted, both from the point of 
service rendered, return on required invest- 
ment, and quality of the denatured product 
supplied ; therefore be it 
“RESOLVED, by the Sacramento County 
Building Trades’ Council, representing ap- 
proximately 1,900 consumers of gas in Ta- 
mento, that we call upon the city adminis- 


‘tration of Sacramento to oppose by every 


legal and business means available the ap- 
plication now on file with the State Railroad 
Commission which would permit the Pacific 
Gas & Electric Company to institute a service 
ear O0 of a ai year and a gas charge of $1 


Conneéticut 


City Substitutes Electricity for 
Gas Street Lights 


HE city of New Haven has undertaken 

the substitution of electric street lights 
for gas lamps, but, according to the New 
Haven Times, the New Haven Gas Light 
Company insists upon the complete fulfill- 
ment of the contract with the city for a mini- 
mum of 500 street gas lamps. For this rea- 
son the city, instead of eliminating the large 
number first intended, will go ahead gradu- 
ally in replacing the present lights. The 
Times informs us: 

“When the question of entirely eliminating 
all gas street lights was discussed by the 
aldermanic committee on lighting several 
weeks ago, the committee was informed the 
gas company was not anxious to renew the 
contract. opes were, therefore, held that 


the company would agree to reduction in cost 
so that only the lights actually in use would 
have to be paid for. The committee has 
been informed, however, by officials of the 
gas company that it would insist on the mini- 
mum of 500 lights whether the city uSed them 
or not. 

“On this advice the committee has changed 
its plans for a wholesale elimination next 
month. Superintendent of Lamps Charles 
Platt has instead been ordered to proceed 
gradually and has issued orders to the Elec- 
tric Illuminating Company to place lights 
now only in scattered sections of the 21st 
and 14th wards. Probably, therefore, less 
than 50 lights will be substituted next month 
instead of 250 as intended. 

“The gas lights now cost the city $24 each 
and the electric lights $21 each. When the 
number of electric lights reaches 1,300, as it 
nearly is, the price will automatically drop to 
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$20. On the entire lot the city will be able 
to save enough by the reduction to pay the 


e 


loss on the eliminated gas lights and still 
keep within the appropriation.” 


Delaware 


Water Consumers Rebel 
at Higher Rates 


USTOMERS of the Artesian Water Com- 

pany at Richardson Park, according to 
newspaper reports, have been urged to ignore 
the notice of an increase of $6 a year in 
water rates. There is no Public Utilities 
Commission in Delaware and the controversy 
may have to be settled in court. State Sena- 
tor C. R. VanSant is quoted as saying that 


this case shows only too clearly the need of 
a state-wide Public Utilities Commission. 

Opponents of the rate increase assert that 
the company should not expect to raise funds 
for further extensions of its service from the 
cash income from water rates but from the 
sale of its stock. A committee of the water 
consumers’ protective committee drafted a 
letter to consumers advising them to pay only 
the old rates until the courts had passed on 
the legality of the right of the company to 
raise its rates. 


Distri&t of Columbia 


Action on Street Railway 
Merger Postponed 


Tz House District Committee on April 
9th postponed for two weeks action upon 
the street car merger. bill, at the uest of 
Representative Hull of Wisconsin, who said 
he wanted more time to investigate the pro- 
posal and the apparent interest of the North 
American Company in the move. 

Whatever chance there might have been 

for enacting street car merger legislation at 
this session of Congress, according to the 
District of Columbia News, apparently “blew 
up” on April 11th in a wrangle in the Senate 
District Committee between Chairman Cap- 
per and Senator Glass. The News informs 
ds: 
“Glass wanted the bill recalled by the com- 
mittee, in order that it might amend the util- 
ity code to restrict the powers of the courts 
in passing on Public Utilities Commission 
decisions. 

“He said he had polled the committee and 
found that 9 out of 13 wanted to insert the 
article ‘the’ before the word ‘evidence.’. The 
change would virtually mean retention of the 
present law, since it would permit the courts 
to review all the facts in a public utilities 
case. 

“Capper, who had placed the bill on the 
calendar after polling the committee, was 
irked at Glass’ protest. He announced that 
he would have nothing further to do with 
merger legislation if the suggestion was car- 


ried out. It was then decided to recall the 
bill for further consideration.” 


2 


Gas Merger Recommended 


Te Public Utilities Commission, says the 
Washington Times, on April 2nd sent to 
Senator Arthur Capper, chairman of the Dis- 
trict Committee, a bill authorizing a merger 
of the Washington Gas Light Company and 
the Georgetown Gas Light Company, and 
recommended its passage. This paper con- 
tinues : 

“In addition to authorizing the merger, the 
bill would allow the Washington company, 
after taking over the Georgetown company, 
to increase its capital stock. This admittedly 
is the principal purpose of the contemplated 
merger, it being held that the gas light com- 
pany is now under capitalized and that it is 
handicapped in obtaining money for necessary 
improvements. 

“In a letter transmitting the bill, Major 
General Mason M. Patrick, chairman of the 
Commission, informed Senator Capper that 
public hearings have been held on the merger 
and that there was practically no opposition 
by anyone to the bill as a whole. 

“The Commission believes the pregeens 
legislation as drafted fully protects the inter- 
ests of the public and the public utilities con- 
cerned, the letter says: ° 

“Officials of the company have promised a 
reduction in rates in return for the privilege 
of merging.” 
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Louisiana 


Information Asked for 
General Rate Probe 


age pe ang, of practically all the elec- 
tric and gas interests of the state out- 
side the city of New Orleans, at a meeting 
of the Commission during the latter part of 
March, were asked to furnish within thirty 
days detailed information as to their opera- 
tions, the value of their property, and other 
facts having a bearing on rates, according to 
the New Orleans Times-Picayune. 

Chairman Francis Williams announced that 
after the Commission has gone over the in- 
formation submitted by the company, a series 
of public hearings will be held in all parts 
of the state to give the people an opportunity 
to present their views. The main purpose of 
the investigation is to disclose possible dis- 
crepancies in rates between communities 
similarly located and to bring about a more 
uniform level in the rate structure. Chair- 
man Williams is quoted as saying that the 
Commission will at the same time keep in 
mind the necessity for a fair rate of return 
to the companies. 


The information that will be required of .. 


the utilities for the use of the Commission, 
says the Times-Picayune, will be along the 
following lines: 

“The charter or articles of incorporation 
of each company, with amendments, legal 
domicile, managerial direction, officers and 
directors, and stockholders or trustees con- 
trolling 10 per cent or more of outstanding 
voting stock. 

“Territory served, by political subdivisions, 
and the authority for operation, whether by 


franchise, indeterminate permit or otherwise, 
with map showing lines and other property 
devoted to public use. 

“Detailed plant inventory for each political 
entity. 

“Financial set-up of the companies. 

“Number of customers served in each po- 
litical entity, with gross revenues from each 
operating unit, and from property as a whole. 

“Contracts under which electricity and gas 
are purchased from or sold to other whaole- 
sale and retail distributors. 

“Contracts under which engineering, finan- 
cial, legal, and other special services are pur- 
chased from other corporations, and the cor- 
porate relationship, if any, with these other 
concerns. 

“Manner of acquisition of property de- 
voted to public use, whether purchased or 
constructed, and if purchased, from whom 
and for what amount. 

“Total amount of natural gas produced or 
purchased in the two years preceding 1930, 
segregated as to the amounts produced and 
amounts purchased; the average price at 
which gas produced was charged into the 
pipe lines and at which gas purchased was 
bought at the wells or other point of de- 
livery; the volume of gas deiivered or pur- 
chased in Louisiana segregated as to in- 
dividual consumers and receiving companies, 
amounts delivered and prices received; cor- 
porate relationship, if any, between sellers 
and purchasers; per cent of gas lost to total 
amount of gas entering pipe lines. 

“Tariff rates, rules, and regulations in each 
political entity served and copies of contracts 
for service at other than the regular tariff 
rates.” 


e 


Massachusetts 


New York to Boston Motorway 


PROPOSAL has been made to build a toll 
motor highway linking Boston and New 
York and cities and towns in between, at a 
cost of millions of dollars, we read in the 
Boston Traveller. The plan contemplates a 
four-track motor way to be constructed along 
the right of way of the New Haven Railroad. 
Chairman Henry C. Attwill, of the Public 
Utilities Commission, is quoted as saying that 
he is interested in the plan but believes that 
the project might not prove successful be- 
cause of the large amount of revenue which 
would be necessary to keep the system in 
operation. The Traveller reports: 
“Over a year ago there was talk of intro- 
ducing a bill in the legislature for the build- 


ing of motor trunk line out of Boston, he 
said, but since then he has not heard any 
more about it until the present plan of con- 
structing a big 4-road route from New York 
to New Haven and eventually to Boston. 
“Frank A. Goodwin and Captain George A. 
Parker, registrar of motor vehicles, see in the 
proposal a long step toward relieving some 
of the heavy tax from the shoulders of 
thousands of motorists in Massachusetts. 
Officials of the A. A. A. and the A. L. A 
also believed that with the increase in motor 
vehicles that a motorway such as proposed 
would eliminate some of the present growing 
congestion on the state highways. A number 
of business men in Greater Boston declared 
that they believed the plan is practical.” 
There would be two west bound and two 
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east bound ways with all crossings eliminated 
and with the stations of the railroad used 
as terminals. The minimum speed would be 
3% miles per hour and there would be no 
maximum speed. 

The consummation of such a project might 
raise some interesting points in regard to 
regulation as a public utility. It may be re- 
called that some of the earliest enterprises 
which were regulated were the oid turnpikes 
on which tolls were charged. 


2 
Wider Powers for Utility Board 


T= legislative committee on power and 
light began hearings April 9th on legis- 
lation recommended by the recent commis- 
sion which investigated the control of public 
utilities. Bills offered to the legislature 
would allow the Commission to supervise 
contracts between utilities and the holding 
companies that control them. Authority 
would also be granted to require certain in- 
formation from holding companies to enable 
more adequate regulation of the operating 
utilities. 

It is noticeable, however, that the bills sub- 
mitted steer clear of regulating the holding 


e 


companies themselves, chiefly, it is said, be- 
cause the Public Utilities Commission does 
not think such a radical change in regula- 
= policy is necessary. 

new draft of an order directing the at- 
torney general to transmit to the legislature 
information ding service charges was 
reported favorably by the legislative commit- 
tee on power and light during the latter part 
of March. This measure would affect only 
the gas and electric companies. 

An adverse report was made by the com- 
mittee on a petition of the Public Franchise 
League for a change in the law relative to 
the giving of notice by public utility com- 
panies of changes in rate schedules. The 
period now is fourteen days while the pro- 
posed measure would have increased the 
period to thirty days. 

A large number of bills have been sub- 
mitted by the special commission on control 
and conduct of public utilities. These cover 
such matters as removal of exemption of cer- 
tain holding corporation securities from the 
operation of the Sale of Securities Act; com- 
pulsory supply of gas or electricity in bulk 
by corporations engaged in manufacture, 
transmission, or sale; establishment or pur- 
oe of municipal lighting plants and their 
sale. 


Minnesota 


Minneapolis Gas Rate Franchise 
Is Delayed 


HE gas committee of the Minneapolis 

City Council on April 4th had before it 
the recommendations of Dr. Milo R. Maltbie, 
gas rate expert recently appointed to the 
chairmanship of the New York Commission, 
in regard to a rate schedule to be incorporat- 
ed in a new franchise for the Minneapolis 
Gas Light Company. Action was deferred 
at that time. 

“The franchise in question,” says the 
Minneapolis Tribune, “covers a period of 
twenty years, but is not exclusive and pro- 
vides for the sale of manufactured gas only. 
As a concession to previous requests by the 
company, an experimental step rate schedule 
is granted, with a 16-month. limit placed on 
the initial rates. 

“Recommendations of Dr. Maltbie, how- 
ever, propose the continuance of the holder- 
cost-plus basis for charges, a feature opposed 
by the company. 

“The rate schedule of Dr. Maltbie is ex- 
pected to produce for the gas company a 
return of slightly more than 74 per cent on 
the court valuation of 1919 brought down to 


Of five rate schedules outlined for the 
roposal is 


date. 
council committee, the Maltbie 
closest to the present rate of cents per 
thousand cubic feet of gas. It provides a 
minimum: monthly bill of $1 for all amounts 
of gas under 1,000 cubic feet, with step rates 
down as follows for users of greater 
amounts : 

“For the first 2,000 feet, a rate of 94 cents 
per thousand cubic feet; for the next 3,000 
feet, a rate of 89 cents per thousand cubic 
feet; for the next 5,000 feet, a rate of 81 
cents per thousand cubic feet; for the next 
40,000 feet, a rate of 76 cents per thousand 
cubic feet; and for 50,000 feet or over, a rate 
of 74 cents per thousand cubic feet. 

“In a comparison with the present flat rate, 
the differences manifest themselves in the 
amounts of gas under 1,000 cubic feet and 
over 10,000 cubic feet, in the latter case the 
bills being appreciably reduced by the step 
rate schedule, and in the former amounting 
to increases ranging from 11 cents to 91 
cents.” 

Because of the features which have been 
objectionable to the company in the past, it 
is predicted in the newspapers that resump- 
tion of proceedings in Federal court may be 
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unavoidable. The court had previously re- 
fused on behalf of the company to interfere, 
pending negotiations for a new franchise. 


7 


Telephone Rate Probe 
Postponed until June 


HE investigation of the rates of the Tri- 
State Telephone & Telegraph Company 
which was set for April 8th has been post- 
poned by the Commission to June 24th. This 
step followed a request by the company for 
further time to complete a physical field in- 


ventory of its property, says the St. Paul 
Dispatch. 

This rate proceeding was instituted by the 
Commission, and a report was made by D. 
F. Jurgensen, the Commission’s engineer, 
purporting to show that the earnings of the 
company were excessive. This report was 
based upon an examination of the company’s 
books. 

The company contended, on the other hand, 
that the engineer failed to consider an in- 
crease in the physical properties of the com- 
pany, and it immediately began a field inven- 
tory which it intends to use as the basis for 
defending its present rates. 


eS 
Missour1 


St. Louis Water Company Sold 


DEAL involving the sale of the St. Louis 
A County Water Company to the Com- 
monwealth Utilities Company, a subsidiary 
of the United Gas Improvement Company of 
Philadelphia, was completed on April 4th, 
subject to approval by the Commission. The 
St. Louis Globe-Democrat informs us: 

“The transaction involves $8,350,000, of 
which $3,150,000 goes to the holders of the 
14,000 shares of common stock. at $225 a 
share. Preferred stock aggregates $1,400,000 


while the bonded indebtedness is $3,800,000. 

“Two years ago the Commission fixed the 
valuation of the St. Louis County Water 
Company at approximately $5,500,000. Total 
assets listed in the company’s financial state- 
ment at the close of 1928 were more than 


,000,000. 
“The United Gas Improvement Company 


-vis one of the billion dollar utility companies 


and embraces extensive holdings. Common- 
wealth Utilities was organized by a group of 
St. Louisans a few years ago. It was sold 
to United Gas Improvement last October.” 


e 


Nebraska 


Commission Refuses Jurisdiction 
over Electric Rates 


HE Railroad Commission, according to 
the United States Daily, will not assume 
jurisdiction over the rates and service of 
rural electric companies until the legislature 
definitely confers such jurisdiction. Chair- 
man John E. Curtis, replying to a _ cor- 
respondent who asked the Commission to 
take jurisdiction after an opinion by the At- 
torney General C. A. Sorensen, that the Com- 
mission has power, said that the asserting of 
jurisdiction over the rates and service of 
rural subscribers is a matter of tremendous 
importance to the citizens of Nebraska but 
that the Commission feels that if the legisla- 
ture desires the Commission to assert that 
jurisdiction it should say so in clear, definite, 
and unmistakable terms, that the Commission 
may know exactly what the legislature de- 
sires. 
“There can be no question,” Chairman Cur- 
tis continued, “that confusion and misunder- 


standing exist respecting the intent of the 
legislature, under the provisions of the pres- 
ent law. In fact the Commission was so 
doubtful of just what jurisdiction might have 
been conferred upon it by the law, as to 
refer the subject matter to the attorney gen- 
eral’s office: Much time and thought have 
apparently been given the interpretation 
placed upon the law, by the attorney gen- 
eral’s office, as reflected by a comprehensive 
opinion. 

“The Commission is also confronted with 
a practical problem. If such sweeping grant 
of power was intended by the legislature, the 
Commission is in no position to assert that 
jurisdiction at this time. Its appropriation is 
entirely inadequate to establish an electrical 
department, or to add to its present engineer- 
ing and accounting departments. If juris- 
diction over this subject matter were to be 
asserted, having in mind the fact that the 
Commission’s engineering department and 
accounting department, with its present lim- 
ited personnel, is now worked to capacity, it 
would be absolutely necessary to at least add 
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additional employees to these departments. 

“For the above named reasons, the Com- 
mission is unanimous in its conclusion that 
jurisdiction at this time should not be as- 
serted over rates and service. 
be a short time until the legislature will again 


It will only 


be in session. If it is the wish of the legis- 
lature that this Commission assert plenary 
jurisdiction over electric light rates and serv- 
ice charged in rural districts, it will then be 
possible for the legislature to say so in clear 
and unmistakable terms.” 


e 


New Jersey 


Revaluation of Transportation 
Facilities Not Needed 


Se State League of Municipalities re- 
cently asked that an appropriation be 
made to value the physical property of Pub- 
lic Service Co-ordinated Transport in con- 
nection with the investigation of higher 
fares, but Joseph F. Autenrieth, president of 
the Commission, has expressed the opinion 
that such a valuation is unnecessary. 

The company has been operating under a 
10-cent cash fare, with 10 tokens for 50 cents, 
as an experiment, but this apparently has 
failed to improve the revenue condition. 
Rumors started early in April that an appli- 
cation would be made for authority to raise 
the fares so as to sell 8 tokens for 50 cents. 
A hearing was scheduled for April 17th be- 
fore the Commission. 

The last independent survey of the physical 
property was made in 1921, at which time the 
valuation was fixed at $82,000,000. An ap- 
peal was taken to the court of chancery by 
the company to restrain the fares fixed by 
the Commission and the court raised the val- 
nation to $110,000,000. Mr. Autenrieth is 
quoted as follows: 

“In my opinion the Board has on hand suf- 
ficient data of value from which its staff can 
complete a valuation without the expenditure 
of a sum as large as that proposed, in fact, 
it may do so within the limits of its appro- 
priation. 

“Any excess would be so small that it could 
be obtained from the governor’s emergency 
fund. This value in all its details will be 


e 


made available for use by the municipalities 
interested and the Board will render them all 
the assistance necessary so that they may 
have a comprehensive understanding of the 
various factors involved in the rate case.” .. 


2 


Bureau to Combat All Rate 
Increases Proposed 


PLAN has been developed by the New 

Jersey State League of Municipalities 
to introduce a measure in the legislature 
pebewer | a state bureau of advocates to con- 
test all rate increase applications made by 
public utility corporations, according to a 
report in the Patterson News. This paper 
comments : 

“The body of advocates would be appointed 
by the Governor or in any way the Houses 
saw fit, and would be composed of men not 
connected with the state league, and the state 
would have to finance its machinations, ac- 
cording to the leaders of the league’s com- 
mittee. 

“The move for the creation of the body 
is the climax of state-wide agitation and is 
being introduced specifically to combat the 
Public Service Co-ordinated Transport Com- 
pany now seeking to make permanent the 
token plan. . .. 

“Efforts to determine the cost of maintain- 
ing such a commission could not be deter- 
mined, — it was rumored that ex- 
penses would kept low by maintaining a 
staff of counsels from the State League of 
City Counsels. 


New York 


Farm Leader Appointed 
to Commission 


OVERNOR Franklin D. Roosevelt, on April 
8th, appointed to the Public Service 
Commission Maurice C. Burritt, an agricul- 
tural expert, to succeed Colonel William R. 


Pooley of Buffalo. Mr. Burritt was formerly 
head of the Cornell University extension 
service, vice dean of the State Agricultural 
College, and financial officer of a produce 
exchange. He has been president of the 
State Horticultural Society and the Govern- 
or’s Agricultural Advisory Commission. 

The Governor, in designating Mr. Burritt, 
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pointed out that he had not been connected 
with public utility questions but was a “thor- 
oughly good, qualified business man with a 
broad background of knowledge of conditions 
throughout the state, not only in urban but 
in rural communities as well.” 

The nomination drew fire from Senator 
John Knight, majority leader in the Senate, 
not because of Mr. Burritt’s qualifications, 
but because of the governor’s failure to re- 
appoint Colonel William R. Pooley, who has 
served on the Commission for several years. 
Senator Knight is quoted in the New York 
Times, in referring to Mr. Pooley as follows: 

“He is one of the ablest men on the Com- 
mission and has served faithfully and in- 
telligently. In an important position like 
this, where experience counts heavily, I see 
no reason for unnecessary changes in per- 
sonnel.” 


Buffalo Gas Rate Case 
Nears End 


Ts two-year old rate proceedings of the 
Iroquois Gas Corporation, says the Buf- 
falo Courier-Express, have entered upon the 
final lap and a decision by the Commission 
may be looked for in the near future. 

Briefs were filed during the latter part of 
March and some 4,000 or 5,000 pages of testi- 
mony with many exhibits were submitted to 
Commissioner William R. Pooley. 

Application had been made by the company 
for authority to make a $2 minimum monthly 
charge to gas users for the first 1,000 cubic 
feet, as compared with a former 65-cent rate. 
The 65-cent rate would be continued for 
blocks of 1,000 cubic feet above the first 
thousand. 


Ohio 


Columbus Company Asks Re- 
hearing by Commission 


A= of the decisions by the Com- ., 


mission postponing a hearing on the 
company’s appeal from the 48-cent gas rate 
ordinance in Columbus and refusing to fix an 
emergency rate pending disposition of court 
proceedings, has been asked by the Colum- 
bus Gas & Fuel Company. 

The contention is made that the Commis- 
sion is without authority to postpone consid- 
eration of the appeal, regardless of pending 
litigation in the Federal court. The Com- 
mission’s action, it is asserted, compels the 
company to continue to furnish gas to Co- 
lumbus consumers at 48 cents per thousand 
cubic feet despite the fact that the gas costs 
the company over 60 cents per thousand. 

The Commission took the position that it 
would not consider a rate until the Federal 
court case was disposed of, because a de- 


cision in favor of the company would auto- 
matically throw out the present 48-cent ordi- 
nance and nullify the work of the Commis- 
sion. 

ze 


Public Sentiment Sought 
on Car Fare Raise 


HE Columbus Railway Power & Light 
Company recently announced its intention 
to raise street car fares from 6 cents cash, 
with 5 tickets for 25 cents, to 8 cents cash, 
with 5 tickets for 35 cents, to become effec- 
tive April 5th. A civic association persuaded 
the company to postpone the increase until 
May Sth in order to permit a canvass of pub- 
lic sentiment and an investigation of the rea- 
sons for the higher fares. 
In return for the increase the company pro- 
posed to raise the pay of car crews and to 
spend $1,000,000 in improvements. 


Pennsylvania 


“High Spot Brief” Filed in 
Water Case 


Wm is termed a “high spot brief” for 
the complainants against the rate in- 
creases of the Scranton-Spring Brook Water 
Company was filed with the Commission on 
April 3rd. The purpose was “to primarily 
focus attention on the more outstanding ulti- 
mate facts and factors involved.” 

The charge is made that the water com- 


pany property was built up out of excessive 
revenues; that the property was bought for 
the purpose of refinancing; and that the cost 
of this was passed on to the public. The 
rates are termed “excessive, unreasonable, and 
unjust” and the valuation claim by the com- 
pany is alleged to be too high. 

Argument was scheduled before the Com- 
mission for April 14th and 15th. Several at- 
torneys are involved in the case on both 
sides. The complainants include municipali- 
ties and others. 
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Rhode Island 


Single Commissioner in Place of 
Three Members Disapproved 


InANcE Commissioner Frederick S. Peck 
Fa March 26th disapproved the McCoy 
Act, which would abolish the present Board 
of Public Utilities Commissioners and cre- 


ate the office of Utility Commissioner. 

He gave as his reason for disapproving the 
bill the fact that the act does not provide for 
any method of carrying on the work of the 
Commissioner in the event of his absence, 
disability, or inability to serve, and further 
that it confers too much power upon one in- 
dividual. 


e 


West Virginia 


Would Restrict Rate Applica- 
tions by Utilities 


A= to bring about new legislation 
relating to public utilities at the 1931 
session is reported in the Huntington Adver- 
tiser. Colonel H. R. Wyllie, prominent manu- 
facturer and leader in a long series of gas 
rate fights in West Virginia, is said to have 


announced a program which would include 
the following: 

“1. Enactment of legislation limiting rate 
regulation applications by public utilities to 
the State Public Service Commission to one 
each five years. 

“2. Enactment of a statute requiring a 
public utility which fails to win a rate in- 
crease application to pay the entire cost of 
hearings on the application.” 





The Latest Utility Rulings 


CauirorNIA Commission: Vernon v. South- 
ern California Gas Co. A gas company was 
directed to make reparation to various con- 
sumers complaining of excessive payments 
for service. It was held that the failure of 
a gas utility to comply with its rule requir- 
ing that consumers’ attention shall be called 
to the different schedules at the time of ap- 
plication for service, as well as to schedules 
adopted subsequently, when affirmatively 
shown to result in depriving consumers of 
rates they could have had and would have 
used, may be made the basis for a repara- 
tion award. 


Marytanp Commission: Re Maryland 
Light & Power Co. The consolidation of 
twelve scattered operating electric companies 
into one company was held to be of advantage 
both to the consolidated company and to the 
patrons served, provided arrangements were 
made to keep separate accounts for each 
constituent utility merged. The Commission 
said that it had a duty to protect utility in- 
vestors as well as ratepayers and that it was, 
therefore, necessary for it to make a finding 
of the value of the property before granting 
authority for the issuance of securities. (Re- 
viewed in this Issue.) 


Missouri ComMIsSION: South Avenue Im- 
provement Asso. v. St. Louis County Water 
Co. A water utility was directed to re- 
habilitate its system along South avenue in 


St. Louis county so as to furnish adequate 
water supply to customers residing in that 
neighborhood. In a_ related proceeding 
against the same company by R. O. Kennedy 
and other inhabitants along Coles avenue in 
St. Louis ry the Commission dismissed 
an application for the extension of service 
where the prospective return to the utility 
did not appear to warrant the investment 
necessary. 


New Hampsuire Commission: Re Clare- 
mont Railway Co. A street railway operat- 
ing approximately eight miles of track, half 
of which is devoted to freight service, re- 
ceipts from which have saved the road from 
bankruptcy, was given permission to discon- 
tinue permanently operation devoted exclu- 
sively to passenger service, provided substi- 
tute bus service over the territory affected 
would be authorized contemporaneous with 
the discontinuance of such rail service. 


New Jersey Commission: East Paterson 
v. Erie Railroad Co. The railroad company 
was directed to rebuild its bridge over Van 
Riper avenue in East Paterson so as to have 
a minimum clearance between abutments of 
30 feet, and a traveled roadway of at least 
20 feet in width. 


New York Commission: Re Buck. A 
petition for a certificate to operate a motor 
bus route between Stamford and Oneonta 
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was denied where the applicant failed to sus- 
tain the burden of showing that existing 
transportation service in that territory was 
inadequate. 


New York Supreme Court (Appellate 
Division): Third Avenue Railroad Co. v. 
Transit Commission. The action of the 
Transit Commission in denying the right of 
‘the New York city surface car companies to 
increase their fare by the mere filing of new 
tariff schedules was affirmed. The court said 
that this method of increasing rates was only 
available for such rates as “originated” in 
the same manner. The street car company’s 
rates, however, being fixed by legislative en- 
actment were held to be in a different class 
and subject to change only by an elaborate 
plan including unlimited time as to hearings 
before the Transit Commission. s 

New York Supreme Court: Piantoni v. 
Whalen. The court in granting 4 mandamus 
sought by a cab driver against Police Com- 
missioner Whalen of New York city held 
that the latter had no authority to regulate 
taxicab rates below the maximum fixed in a 
city ordinance by refusing the petitioner a 
license. (Reviewed in this Issue.) * 


Nevapa CoMMISSION : 
v. Goldfield Consolidated Water Co. This 
was a complaint by a county board acting 
for the town of Goldfield asking that the 
town be given free fire protection by the 
water company, because an expired contract 
between the town and the company fixing 
fire protection rates had provided that upon 
its expiration the town should be given free 
service. The Commission, in the exercise of 
its superior jurisdiction to regulate the rates 
of water utilities, directed the town board to 
pay a reasonable rate for the service in ques- 
tion, and dismissed the complaint. 


NortH CaroLtiInA CoMMISSsION: Fremont 
Telephone Co. v. Carolina Telephone & Tele- 
graph Co. The Commission refused to grant 
to the Fremont Company authority to con- 
struct a toll line from mene to Wilson 


to operate in competition with the line of the 
Carolina Company already constructed over 
that route, where there existed a valid con- 
tract between the companies under which the 
Fremont Company had agreed to use the 


facilities of the Carolina Company upon 
terms set out in the contract. 


Onto Commission: Re Columbus Gas & 
Fuel Co. The Commission denied, for lack 
of jurisdiction, an application of the gas 
utility for an emergency rate pending the 
judicial determination of its dispute concern- 
ing the validity of an ordinance of the city 
of Columbus purporting to fix a price to be 
charged for natural gas in that city. 


Esmeralda County -/ 


Out1o Court or Appears: Bruner v. Pub- 
lic Utilities Commission. An injunction sued 
for by the Ohio Commission to restrain the 
operation of a motor carrier without a cer- 
tificate was sustained. 


Sout Daxota Commission: Re Seeman. 
The Commission refused an application of a 
motor carrier for a certificate of conven- 
ience and necessity, notwithstanding the in- 
terstate character of the service proposed, 
where the applicant appeared to be guilty of 
unlawful and unethical acts including mis- 
statements to the Commission. A similar 
disposition for a similar reason was made 
in the matter of the application of James M. 
Burke for a certificate to operate as a motor 
carrier in interstate commerce. 


Unirtep States Circuit Court or APPEALS: 
Louisville v. Louisville Railway Co. A de- 
cree of a Federal district court granting an 
injunction against the enforcement of a city 
ordinance fixing street railway fares was af- 
firmed on the grounds that the rates so fixed 
would deprive the utility of its property 
without due process of law. The court re- 
fused to consider the contention of the city 
that it (the city) had no power delegated by 
the state to fix rates, and that its ordinance, 
therefore, could not result in a confiscation 
of the utility’s property. 


Unitep States District Court or Geor- 
GIA: Southern Motorways, Inc. v. Perry. 
The constitutional validity of an act of the 
Georgia legislature placing the regulation of 
intrastate bus lines under the authority of 
the Public Service Commission was sustained. 


WasHINGTON SuprEME Court: Northern 
Pacific Railway Co. v. Denney. The court 
held that the Washington Commission had 
no power to classify the property of rail- 
roads as operating or non-operating property 
in a age | instituted merely for that 
purpose, notwithstanding the fact that prop- 
erty of a public service corporation might 
properly be classified as an incident to a 
valuation proceeding. 


Wisconsin Commission: Re Interstate 
Power Co. The Commission permitted an 
electrical utility to revise and adjust rates 
for rural electric service. It was said that 
while the company was not obliged to make 
a refund, where it afforded to customers an 
optional rate different from that provided in 
their contract, nevertheless particularly fa- 
vorable options extended to new customers 
would constitute an unjust discrimination and 
such schedules were revised to satisfy the 
Commission’s objection. 


Wisconsin Commission: Re Marshfield 
Telephone Exchange. An application for 
authority to increase rates was approved. 


576 








The Utilities and the Public 





The Maryland Commission Protects a Utility’s 
Investors as Well as Its Ratepayers 


'e4 HAT class of people is a 
State Commission sup- 
posed to protect?” was 


the question asked by one of a group 
of four attorneys at a luncheon some 
months ago in Washington. 

“The answer to that is easy—the 
ratepayers,’ was the response of an- 
other young member, later mentioned 
for People’s Counsel in the District 
of Columbia. 

“On the other hand, I think these 
public servants owe a primary obli- 
gation of protection to the ones who 
pay their salaries—the taxpayers,” 
was the answer of another attorney 
associated with the Corporation 
Counsel’s office. 

“Might I add that the people who 
invest in utility securities are entitled 
to some protection from that august 
body,” said the fourth member of the 
group, who was connected with the 
legal staff of a holding company. 

Without going further into this 
conversation which developed into 
one of those scholarly disputes which 
are so dear to the lawyers’ hearts, we 
have here three distinct points of view 
on the duties of a State Commission 
—a duty to the utility’s ratepayers, 
a duty to the city’s taxpayers, and a 
duty to the utility’s investors. 

These various interests—often con- 
flicting in particular cases—have 
placed Commissions in difficult posi- 
tions. Certainly the Commission 


should protect those who pay its sal- 
aries. Nevertheless, it was created 
out of a demand to secure equitable 
treatment for utility patrons, and pro- 
tection of ratepayers is, therefore, a 
reason d'etre of its existence. The 
third group—utility investors—is fast 
forging to the front as a class entitled 
to Commission protection in view of 
the ever widening distribution of util- 
ity securities. 

In 1926 Mr. Prendergast, who re- 
cently resigned from the New York 
Commission, asking for increased 
jurisdiction for his Commission to 
regulate holding companies, virtually 
said that under the New York law ex- 
isting at that time, that body had no 
authority to protect the people who 
invest in utilities. Recently suggested 
changes in that law would give the 
Empire State Commission such au- 
thority. 

More recently the Maryland Com- 
mission has come forth with a posi- 
tive assertion of its duty to protect 
a utility’s investors. The action of 
the Commission occurred in a pro- 
ceeding to consolidate twelve scat- 
tered operating electric companies into 
one unit. The Commission approved 
of this merger as beneficial to the 
public providing separate accounts 
were kept of each constituent unit 
thus merged so as to enable the Com- 
mission at any time to determine 
whether one unit was bearing any 
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more or less than its share of the costs 
for the entire operation. 

The new organization, known as 
the Maryland Light & Power Com- 
pany, also asked for authority to is- 
sue securities. Whereupon the Com- 
mission made a finding of value for 
the property involved. The utility ob- 
jected, contending that such a finding 
was unnecessary for purposes of issu- 
ing securities, however proper it 
might be for rate-making purposes. 


The Commission refused to accept 
this view and stated that it has a 
duty to investors as well as ratepay- 
ers, and that its former duty is to see 
that there is actual value behind the 
securities authorized. 

So much for ratepayers and invest- 
ors. It would be interesting now to 
hear what some Commission has to 
say about its duty, if any, to protect 
taxpayers,—or the general public in- 
directly affected. 


The New York Police Cannot Fix Cab Fares 


oLiceE Commissioner Grover 
Whalen will have to stay on his 
own side of the regulatory ‘fence in 


the metropolitan taxicab rate war, ac- 


cording to a decision of Supreme 
Court Justice John Ford, refusing to 
recognize the authority of New York 
city’s well known police head to regu- 
late taxicab rates below the maximum 
of 40 cents a mile, which happens to 
be the top rate fixed by a city ordi- 


nance. The court also decided that 
the police commissioner could not 
compel taxi drivers to wear caps and 
dusters. 

The court’s ruling arose in a man- 
damus action brought by Eugene 
Piantoni, who was refused a license 
by the New York police department 
to operate on a straight fare of 15 
cents a mile. 

“There seems to be no present ob- 
jection to permitting relator (Pian- 
toni) to operate a cab except that he 
proposes to carry passengers at too 
low a fare,” said Justice Ford in his 
decision. “The maximum fare has 
been prescribed by law, but no mini- 
mum rates have been fixed. Certain- 


ly it does not lie within the power of 
the Police Department to fix them, 
no matter how beneficial to the pub- 
lic such action might seem to be to 
the police authorities.” 


The ruling on the inability of Com- 
missioner Whalen to prescribe the 
uniforms for taxi drivers came as the 
result of another mandamus action 
decided by Justice Ford, brought by 
Mr. Michael Convey who refused to 
don the pretty cap and duster or- 
dained by the New York police de- 
partment’s fashion decrees on “what 
the well dressed taxicab driver should 
wear.” 

New York city is at present in the 
throes of a taxicab rate war and 1,500 
members of the Amalgamated Taxi 
Association, according to Michael 
Donella, its vice-president, have an- 
nounced their intention of operating 
at a 15-cent-a-mile rate. The police 
department’s attempts at rate regula- 
tion came as the result of an effort 
to prevent the cutthroat competition 
and the bad effect it is expected to 
have not only on the combatants and 
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the regular transportation agencies, 
but also on the stability of New 
York’s transit service as a whole. 

Mr. Whalen has announced that he 


will appeal the decisions to the appel- 
late division and claims to have acted 
on the advice of the corporation coun- 
sel of New York city. 


Butane Gas Raises New Regulatory Questions 


| et the California Commission 
comes the news that the distribu- 
tion of liquefied natural gas is being 
extended in the Bear State in nearly 
one-hundred towns from the Mexican 
line to the Oregon line. From Illi- 
nois some weeks ago came news of 
similar development in that common- 
wealth. Evidently liquid gas is here 
to stay. 

One of the interesting features 
about this novel method of gas service 
is the flexibility of its supply. The 
liquid which is known under the 
names of butane and propane can be 
transported by tank cars or trucks 
from the plants to distributing points 
and can thereby be delivered to iso- 
lated districts in steel containers un- 
der heavy pressure just as cylinders 
of “fizz-water” are now distributed to 
remote soda fountains. 

The economic advantages of this 
innovation are evident. Districts far 
removed from the source of natural 
gas may now have the benefit of this 
type of service without the necessity 
for mains, and where mains are al- 
ready constructed, it will probably be 
possible to utilize existing distribution 
systems. 

But, like all technical advances, it 
raises also some very new and puzz- 
ling problems in regulation. Will 
the existing gas companies who un- 
doubtedly control at present the fa- 


cilities for the manufacture of these 
small compressed containers be per- 
mitted, for the protection of their in- 
vestment in distribution mains, to re- 
strict its use to distribution through 
such mains? Would independent 
companies manufacturing only such 
containers be subject to Commission 
regulation? If so, could they be re- 
stricted from selling in territory over 
which a duly authorized gas company 
has a distributing monopoly through 
its mains? Or would such restriction 
be a restraint of trade within the pur- 
view of the Sherman Anti-Trust 
Law? 

The answers to these questions 
promise to become vital to the estab- 
lished gas utilities if the new science 
will permit a small householder at a 
comparable cost to sever his connec- 
tion with their mains and keep a two 
months’ supply in a compact form on 
hand within his home which, Mr. 
Claude C. Brown of the California 
Commission’s engineering staff tells 
us, is quite feasible. 

And while we are about it, here are 
two more questions: Could a com- 
pany in delivering its product from 
sources within a state to a distribu- 
tion point within the state send its 
drivers over a detour through a cor- 
ner of an adjoining state and, by 
“breaking bulk” in that neighboring 
state, have its trucks upon coming 
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back into the first state covered with 
the legal mantle of “interstate com- 
merce” so as to be beyond the juris- 
diction of the State Commissions? 
Or would the distribution of such con- 


tainers in any given community be a 
“local operation” within the jurisdic- 
tion of the State Commission regard- 
less of the fact that they had been 
hauled across a half dozen states? 


The One-Man Street Car Wins a Decisive Victory 


HE one-man street car has won 

a signal victory in the Federal 
court,—in fact it has won two vic- 
tories. Some weeks ago a United 
States District Court in Louisiana 
issued an injunction against the en- 
forcement of an ordinance by the city 
of Shreveport forbidding the opera- 
tion of one-man street cars. More re- 


cently the Federal Circuit Court of 
Appeals has affirmed this decree. ; 
What makes the victory of more 


than passing interest is the fact that 
the Supreme Court of the United 
States in 1917 had sustained the very 
ordinance under fire. Although a de- 
cision from the highest court is ordi- 
narily binding on all the Federal tri- 
bunals, the Circuit Court drew a dis- 
tinction between 1917 and 1930, and 
ruled that the Supreme Court de- 
cision was not final, or as the lawyers 
say “res adjudicata” in view of the 
changing conditions. 

The court pointed out the success 
experienced by other street railway 
companies and the improved safety 
devices that have come into use since 
the 1917 decision. The court de- 
clared that in 1917 the one-man street 
car was “still in its experimental 
stage” whereas today it has been 
proven to be just as safe and con- 
venient as the two-man cars. 

Another interesting point about this 


case was a suggestion by the city of 
Shreveport that the utility had no 
business in Federal court because its 
property was not confiscated by the 
ordinance. Here is how the city ar- 
gued : 

Since the utility's claim of confisca- 
tion was based on the loss of the 
economies that would be effected by 
one-man car operation, its proper 


, Temedy was to apply to the Louisiana 


Commission for a rate increase. 

In other words, it was contended 
that if the company could make all it 
was legally entitled to by two-man car 
operation, and could obtain rates that 
would yield such profits by applying 
to the Commission, its property was 
not being confiscated by an ordinance 
compelling two-man car operation. 

But this argument was overruled. 
The court, while admitting the possi- 
bility of the State Commission grant- 
ing the increase, was skeptical about 
the actual benefit that would accrue 
from such a grant in view of the 
company’s declining patronage. The 
opinion by Circuit Judge Foster 
stated : 


“It is shown with reasonable cer- 
tainty that an increase in fares would 
not produce the required relief. 
Street car fares are now 8 cents cash 
or 74 cents for tickets. There has 
been a constant decrease in the pro- 
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portion of passengers carried per 
month as compared to the normal in- 
crease in the population of the city 
and a further increase in fares would 
probably reduce the number of pas- 
sengers to an extent that the in- 
creased earnings would still be in- 
sufficient to yield a fair return on 


e 


the rate base.” 


This raises the question of whether 
or not the Federal court would re- 
strain such an ordinance in a situa- 
tion where the utility could make a 
reasonable profit with two-man cars. 


Colorado Commission Bans Busses 


Over Ten Years Old 


0 more will visitors to Pike’s 
Peak and other scenic attrac- 
tions in the state of Colorado be 
transported by ancient or dilapidated 
busses when a recent ruling of the 
Colorado Commission is enforced. 
Numerous complaints about sight- 
seeing busses that had seen their best 
days caused the Commission to take 
such action. The new order, effective 
January 1, 1931, provides that all 
motor vehicle carriers in the sight- 
seeing business shall be required to 
replace all equipment over ten years 
old unless allowed to continue its use 
by special permission. 
Explaining its order the Commis- 
sion stated : 

“Some of the operators opposed 
the adoption of such a rule on the 
theory that sightseeing equipment is 
used on an average of only four 


months during the year. Undoubted- 
ly there is something to that conten- 


tion. On the other hand, equipment 
that is over ten years old is usually 
out of style and is not of such char- 
acter as to attract the sightseeing 
business. Moreover, the policing of 
equipment is considerably more sim- 
ple by the adoption of an age rule 
rather than by requiring an examina- 
tion of all of the equipment, which 
would be somewhat expensive and 
burdensome. Regulation is a prac- 
tical matter. We know that as a rule 
old automobiles are more or less 
worn and dangerous.” 


The abstract use of a life expec- 
tancy rule without regard to deterio- 
ration actually observed, has been held 
to be invalid in determining the depre- 
ciation of utility property for rate- 
making purposes. Here, however, 
the Commission is evidently adopting 
the “old age” rule respecting automo- 
biles for purposes of service stand- 
ards. It is a rather interesting prece- 
dent. 


Transportation of Goods Sold on Order Is Not 
a Utility Service 


Gus weeks ago we commented in 
these pages on the effect of a 
legal title of goods transported on 


the status of common carriers. The 


cause of such comment was a ruling 
by the Nebraska Commission to the 
effect that a pipe line company trans- 
porting natural gas which it bought 
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at one end of its system from a sup- 
ply company and sold at the other 
end to a distributing utility, could not 
be held subject to utility regulation 
since it was transporting only its own 
property. 

Another application of this princi- 
ple, this time with regard to motor 
truckers, arose in a recent proceeding 
by the Colorado Commission to inves- 
tigate the activities of Mr. E. D. 
Fleming. Although Mr. Fleming was 
found to be engaged in common car- 
riage without a certificate, in other 
matters, the Commission ruled that 
his practice of buying coal at the 
mines and selling it to his customers 
after delivery was not a common car- 
rier operation. The opinion states: 

“Without attempting to ‘state a 


rule which would apply to all cases, _, 


it may be said that if an arbitrary 
amount is added in such cases for 
transportation service and such serv- 
ice is rendered by the seller, it may 
very well be concluded that he is 


engaged in the transportation serv- 
ice. Where, however, the price at 
which the commodity is delivered 
does not include any arbitrary or 
certain amount for the transportation 
of the commodity, it is doubtful 
whether the one selling and deliver- 
ing the commodity is engaged as a 
carrier of such. The evidence in this 
and other cases is not such that the 
Commission is able to find that the 
truck men taking orders for coal to 
be delivered at a certain price, which 
coal they buy at the mines and trans- 
port directly to the place of con- 
sumption, are engaged as motor ve- 
hicle or common carriers.” 


Of course, if the transaction were 
proven to be a mere subterfuge to 
evade regulation, unquestionably the 
Commission would not be restricted 
from exposing it. But to prove such 
a subterfuge it would seem to be nec- 


essary to show that the customers 
were acting in collusion with the 
truckers for the purpose of evading 
regulation. 


The Louisiana Motor Bus Law Is Sustained 


Bf Das Louisiana Commission has 
been upheld by the supreme court 
of that state in the first case to come 
before the court involving the right 
of the Commission to issue certificates 
of convenience and necessity to motor 
carriers under a law passed by the 
legislature in 1926. 

The proceeding arose when the 
Yazoo & Mississippi Valley Railroad 
Company contested the validity of a 
Commission order authorizing the 
Motor Freight Lines, Inc., to operate 
between New Orleans and Baton 
Rouge. The railroad company claimed 


that it was already rendering ade- 
quate freight service between these 
two points and that the Commission 
had considered only the “conven- 
ience” and not the “necessity” for the 
proposed service. 

The court held that the term “con- 
venience and necessity” should be 
considered as a whole and not sep- 
arately and sustained the findings of 
the Commission as to the justification 
for the certificate on that score. 
Chairman Francis Williams success- 
fully represented the Commission in 
the proceeding. 
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MICHIGAN PUBLIC UTILITIES COMMISSION 


Re Dixie & Northern Air Line 


{D-2301.] 


Commissions — Jurisdiction — Managerial matters — Employees. 

The Commission, in authorizing the issue of securities after objections 
had been withdrawn because of representations of the company that it 
would not permit a certain stockholder, whose conduct had been ques- 
tioned, to have any connection with the promotion and management of 
the enterprise, refused to pass upon the question how far, if at all, it might 
go into the question of the personnel of management of a public utility in 
the absence of a showing of law violation. 


{January 21, 1930.] 


A PPLICATION of an air utility for authority to issue capital 
stock; granted with restrictions. 


By the Commission: On October 
20, 1927, hearing was held at the of- 
fices of this Commission on the appli- 
cation of the Dixie & Northern Air 
Line. Said applicant requested au- 
thority to file its amended Articles of 
Association and the authorization of 
the creation of a capital structure con- 
sisting of 1,000 shares of common 
capital stock at the par value of $10 
per share and 9,000 shares of non-par 
common stock at the declared value of 
$100 per share, and the authority to 
issue and sell the 1,000 shares of said 
common capital stock at said par value 
of $10 per share, and 2,500 shares of 
said non-par common stock at the de- 
clared value of $100 per share. The 
order of the Commission on the date 
above mentioned granted the appli- 
cant’s request as above set forth. 

On January 25, 1929, informal 
complaint was filed with this Com- 
mission by the Better Business 
Bureau of Detroit relative to some 


P.U.R.1930B.—21. 


extent to the promotion activities of 
one of the stockholders of said Dixie 
& Northern Air Line, a Mr. Wake- 
field, but more particularly concerning 
the record of this stockholder prior to 
his becoming an incorporator of said 
company. 

On January 25, 1929, a citation 
order was issued by this Commission 
directing the Dixie & Northern Air 
Line to show cause why said Commis- 
sion’s order in this matter above re- 
ferred to should not be revoked. All 
parties of interest and record were 
notified of this hearing. Hearings in 
this cause were held at the offices of 
the Commission, a record of all of 
which proceedings are in file D-2301, 
January 9, 1929, February 6, 1929, 
and on December 10, 1929. 

There was much testimony taken 
at said hearings and the summary of 
this is as follows: 

The complainant, the Better Busi- 
ness Bureau, objected, as aforestated, 
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to Mr. Wakefield’s having any con- 
nection with the said Dixie and 
Northern Air Line as a promoter, 
organizer, director, or manager, be- 
cause of what they alleged was his 
record for a ten years’ period in 
various business activities. 

The representatives of the Dixie & 
Northern Air Line agreed to suspend 
the sale of all stock—and this agree- 
ment to all intents and purposes has 
been carried out—and to have Mr. 
Wakefield eliminated as a director, 
promoter, organizer, or manager, any 
or all of these capacities. 

The Commission asked at these 
hearings that the sale of all stock be 
suspended and that all books of the 
company be submitted to the Commis- 
sion for examination. Both’ of these 


requests were complied with. 


The report of the statistician of 
this Commission, bearing date of 
March 8, 1929, and made part of the 
files and records in this cause, shows 
that only $900, or 9 shares, of said 
non-par stock at the declared value of 
$100 per share has been sold, and that 
the total balance sheet footing was 
only slightly in excess of $13,000. It 
does not seem necessary to go further 
into the particular details of this re- 
port. It will suffice to say that so 
little of the non-par common stock has 
been sold that the public has not been 
jeopardized by the sale of the same, 
if it is to be admitted that there was 
danger of jeopardy. 

On December 10, 1929, a further 
hearing was had in this matter. From 
the files and records in this cause, 
and the testimony introduced at 
said hearing, the following devel- 
oped : 

1. That said company had, since 


February 1, 1929, elected a new board 
of directors. 

2. That said board of directors, 
through its executive committee, holds 
by virtue of an escrow agreement, a 
photostatic copy of which is an ex- 
hibit in this case, the stock of Mr. 
Wakefield, consisting of 295 shares of 
common stock of the par value of $10 
per share, such stock being held by 
them in the capacity of his attorney 
until the company shall be on a profit 
earning basis and shall have declared 
dividends on said common stock. 

3. That Mr. Wakefield is to have 
no connection with the management, 
promotion, stock selling, or organiza- 
tion of this company. 

4. That said present incorporators 
and directors propose to see that said 
company is properly managed and 
conducted. 

This Commission is not committing 
itself in this order on the matter of 
the conduct of Mr. Wakefield, nor is 
it stating how far, if at all, it is al- 
lowed and authorized by law, either 
directly or by inference, to go into the 
question of the personnel of the man- 
agement of public utilities where the 
utility itself is not shown to have vio- 
lated any of the laws of the state nor 
any of the rules or regulations of this 
Commission or any provision of any 
orders of this Commission issued rel- 
ative to the public utility organization 
in question, and particularly where 
said public utility is engaged or pro- 
poses to engage in interstate opera- 
tions entirely. It is sufficient to state 
that the duly authorized represen- 
tatives of said Dixie & Northern Air 
Line voluntarily offered to do as next 
above set forth, in provisions num- 
bered 2 to 4, inclusive. 
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Based on the above representations 
of said duly authorized representatives 
of said Dixie & Northern Air Line, 
any or all, and on any and all attend- 
ant and relative data and testimony 
introduced at or in or on any and all 
hearings held as hereinbefore shown, 
this Commission, by virtue of the 
authority conferred on it by law, 
orders: 

That the order of this Commission, 
bearing date of October 30, 1927, in 
Dixie & Northern Air Line, file D- 
2301, is hereby amended by the fol- 
lowing provisions, which provisions 
are: 

1. Said Dixie & Northern Air Line 
be and it is hereby authorized and em- 
powered to sell, for cash only and at 
not less than the declared value there- 
of net to the corporation, 1,000 shares 
of its non-par stock of the declared 
value of $100 per share, this in lieu 
of the former provision in the above 
mentioned order which authorized the 
sale of 2,500 shares of non-par value 
stock of said corporation. 

2. Before any of the stock herein 
authorized to be issued and sold shall 
be issued and sold, a copy of all adver- 
tising shall be submitted to this Com- 
mission and approved by it before 
same shall be published, mailed, or 
circulated, and copies of such adver- 
tising shall be submitted to this 
Commission and approved by it be- 
fore same shall be published, mailed, 


or circulated, and copies of such ad- 
vertising matter shall be given to each 
prospective purchaser before making 
any sale, or contract for sale, to such 
purchaser, and any and all advertising 
shall contain the following, conspic- 
uously printed thereon: 

“The permission of the Michigan 
Public Utilities Commission for the 
sale of the securities offered herein is 
not to be construed as a recommenda- 
tion of the purchase thereof.” 

3. April 1, 1930, said Dixie & 
Northern Air Line shall file with this 
Commission a statement, duly veri- 
fied under the oath of some respon- 
sible corporate officer thereof having 
knowledge of the facts, showing the 
amount of capital stock which shall 
have been issued and sold under the 
authority in this order given, the pro- 
ceeds derived therefrom and the dis- 
position of the same, and said cor- 
poration shall make a like report at 
the end of each three months’ period 
thereafter until all of the capital stock 
herein authorized to be issued and 
sold shall have been issued and sold 
and the proceeds properly applied to 
the lawful corporate purposes of said 
corporation as contemplated in this 
order. 

All provisions of this Commission’s 
order, bearing date of October 20, 
1927, in file D-2301, except as here- 
inabove amended, shall remain in full 
force and effect. 








NEW YORK SUPREME COURT 


NEW YORK SUPREME COURT, APPELLATE DIVISION, FIRST 
DEPARTMENT 


Third Avenue Railway Company 


Leon G. Godley et al. 


(— App. Div. —, 238 N. Y. Supp. 380.) 


Service — Jurisdiction of Commission — One-man cars. 
1. The Transit Commission has the delegated authority of the state to for- 
bid the operation of one-man cars in the metropolitan area of New York 
city upon facts showing that such cars are not so safe, useful, convenient, 
or capable of accommodating passengers as cars having a double crew, 


p. 326. 


Orders — One-man cars — Opportunity for hearing. 
2. An order of the Transit Commission forbidding the operation of one- 
man street cars in New York city was held upon appeal to be erroneous 
where the representatives of the-utility were not given a full opportunity 
to be heard and were misled in believing that the Commission was con- 
sidering only safety devices, p. 326. 


[January 10, 1930.] 


ERTIORARI to review an order of the Transit Commission 

forbidding the operation of one-man street cars in New 

York city; Commission order annulled and cause remanded for 
further proceedings. 


APPEARANCES: Alfred T. Davi- 
son, of New York city (Addison B. 
Scoville, of New York city, on the 
brief), for petitioner; George H. 
Stover, of New York city (Frank C. 
Bowers, of New York city, of coun- 
sel), for respondent. 


MartTIN, J.: The Transit Com- 
mission, on February 15, 1928, 
adopted a hearing order upon its own 
motion directing a hearing to the end 
that the Commission might determine 
whether the practices and equipment 
of street railways with special refer- 


ence to the operation of one-man cars 
were safe and adequate, and, if not, 
to determine the safe and adequate 
equipment and service thereafter to be 
enforced and used. This hearing 
order was served upon all companies 
within the jurisdiction of the Com- 
mission operating within the city of 
New York, and the Commission up- 
on the hearings introduced evidence 
and invited discussion on all phases of 
operation of one-man cars. 

Statistics and data showing the 
lines and hours of one-man operation 
on the several railway systems and 


324 





THIRD AVENUE RAILWAY CO. v. GODLEY 


a list of the cars used in such opera- 
tion, together with a description of 
the safety features with which such 
cars were equipped, were admitted in 
evidence as Commission’s exhibits. 

At the conclusion of the hearings, 
an order was entered, of which the 
following are the important para- 
graphs: 

“Ordered that all railroad corpora- 
tions and street railroad corporations 
and common carriers operating sur- 
face cars subject to the jurisdiction of 
this Commission and every receiver 
of such corporation shall within thirty 
days after the receipt of a certified 
copy of this order file with the Com- 
mission sworn statements showing in 
respect to cars operated by one-man 
crews: (a) the car numbers of all 


cars equipped or used for operation by 
one man; (b) the safety devices with 


which such cars are equipped ; (c) the 
lines on which one-man car operation 
is used; (d) the hours of the day on 
which one-man car operation is used. 

“Further ordered that before any 
cars other than those shown on the 
Statements directed by the foregoing 
paragraph shall be used for operation 
by one-man crews, they shall submit 
the information directed by the fore- 
going paragraph and shall obtain the 
approval of this Commission to such 
operation. 

“Further ordered that before the 
hours of operation of cars with one- 
man crews shall be changed, increased 
or extended on any line, the said cor- 
porations or receivers shall obtain the 
approval of the Commission therefor. 

“Further ordered that the said cor- 
porations and receivers shall equip or 
cause to be equipped the cars now be- 
ing operated by one-man crews as set 
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forth in the sworn statements required 
by the first directory paragraph of this 
order, with all of the following safety 
devices or appliances : 

“(a) Sliding or folding doors, in- 
terlocked with either the controller or 
airbrake system. 

“(b) The so-called ‘dead man’ 
feature, which requires the weight of 
the motorman’s hand on the controller 
handle or holding his foot on the con- 
trol valve and when either hand or 
foot is removed from the operating 
position, cuts off the power and auto- 
matically sets the brakes. 

“(c) In addition to the regular en- 
trance door, an additional exit avail- 
able in case of emergency. 

“The said corporations or receivers 
shall equip 25 per cent of all cars now 
operated by them in one-man opera- 
tion lacking any or all of the forego- 
ing devices or appliances, within six 
months from the date of the receipt 
of a certified copy of this order; an 
additional 25 per cent within one year, 
an additional 25 per cent within one 
year and six months; and the balance 
within two years.” 

The power of the Commission to 
make this order is questioned by the 
petitioner. The railroad company 
says that the issue in this proceeding 
is whether the Transit Commission 
may, under claim of regulation, before 
evidence taken or facts ascertained, 
make an order which relates solely to 
the management of the petitioner’s 
railroad, and whether the Transit 
Commission may, in the first instance, 
and in advance of any particular op- 
eration, substitute its judgment for 
the judgment of the owners of the 
property in the management of such 
railroad. 
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The Transit Commission contends 
(1) that the right to regulate the run- 
ning of railways cars is a government- 
al power vested in the state in its 
sovereign capacity; (2) that it may 
be exercised by the state, directly or 
through a Commission appointed by 
it, or it may delegate such power to 
municipalities; and (3) that the state, 
in the exercise of its police power, may 
forbid entirely the operation of one- 
man cars. Schenectady v. Schenecta- 
dy R. Co. (1922) 118 Misc. 676, 
194 N. Y. Supp. 375, 378. 

[1] In New York city, the right to 
regulate has been delegated to the 
Transit Commission, and this right 
includes the power to act in respect 
to “one-man cars.” 

In Sullivan v. Shreveport (1919) 


251 U. S. 169, 64 L. ed. 205, 40 Sup. 


Ct. Rep. 102, an ordinance requiring 
that each street car should. be operated 
during designated hours by two per- 
sons, a conductor and a motorman, 


was under consideration. The court 
held that, where such power has been 
delegated to a municipality, a city or- 
dinance requiring each street car to be 
operated by a motorman and a con- 
ductor cannot be declared an arbitrary 
and unreasonable exercise of police 
power, in the absence of a clear 
demonstration that one-man cars 
would prove as safe and convenient 
for the public as cars operated by two 
men. 

The United States Supreme Court 
has also upheld the reasonableness of 
a statute requiring a definite type of 
protection to the public, even though 
since its enactment there had been de- 
vised safety features claimed to equal 
or excel the protection sought by the 
statute. Nashville, C. & St. L. R. Co. 


v. White (1929) 278 U. S. 456, 73 
L. ed. 452, 49 Sup. Ct. Rep. 189. 

The petitioner in this case argues 
that the two provisions of the order 
under review are not regulatory, but 
that they relate to the management of 
petitioner's railway. The petitioner 
fails, however, to distinguish between 
acts of the state or its agents in the 
exercise of the police power in the 
interest of public safety, and attempts 
to concern itself with the financial 
management and business direction of 
the railway company. 

The contention of the railroad in 
this proceeding is not only that the 
Commission arbitrarily and without 
any valid reason ruled that there could 
be no more one-man cars on certain 
lines and that on other lines one-man 
cars could be operated during certain 
hours only, but that the Commission 
has no power to act in such a case be- 
fore actual operation of such cars. 

[2] The representatives of the rail- 
road companies also say that they were 
called before the Transit Commission 
to answer the demand that one-man 
cars to be equipped with certain de- 
vices to add to their safety and that 
they were ready to meet the sugges- 
tion that the cars should be equipped 
with sliding or folding doors, inter- 
locked with either- the controller or air 
brake system, to install the’ so-called 
“dead-man” feature, which requires 
the weight of the motorman’s hand on 
the controller handle or the holding 
of his foot on the control valve, the 
removal of which cuts off the power 
and automatically sets the brakes 
and, in addition to the regular en- 
trance door, agreed to provide an ad- 
ditional exit available in case of 
emergency. 
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The representative of the Third 
Avenue Railway Company says that, 
when he informed the Commission 
that they were ready and willing to 
equip their cars with all these safety 
devices, he was informed that it would 
not be necessary for him to take part 
in any future hearings. He then left 
and heard nothing further until an or- 
der was about to be made directing 
that, in addition to equipping the cars 
with safety devices, no more one-man 
cars should be operated on certain 
streets without first obtaining permis- 
sion from the Commission, and that 
one-man cars should be run on certain 
streets only at certain hours. They 


say that they were not given a hear- 
ing in this matter, that it was not the 
subject of the controversy before the 
Commission, and that they had no op- 
portunity to answer the contentions of 


the Transit Commission. 

It is apparent that through an over- 
sight the.scope of the hearing as out- 
lined by counsel for the Commission 
was thereafter limited. He said: 

“This is a hearing called by the 
Commission for the purpose of de- 
veloping information concerning the 
operation of one-man surface cars in 
the city of New York. Our inquiry 
will go not only to the safety features 
of these cars, but also to the conve- 
nience or inconvenience of running 
them on certain lines. 

“We have not any particular end 
in mind in the way of an order, which 
ought to be made at the conclusion of 
these hearings. We invite the co-op- 
eration of the railroad companies in 
making suggestions as to the several 
types of cars and their adaptability to 
certain conditions, and we especially 
invite information concerning the re- 


sults of operating these cars in respect 
to accidents and safety features. 

“It, of course, is very hard for the 
Commission to get records of acci- 
dents which indicate exactly how the 
accident happened and whether it was 
as a result of one-man operation or 
not. We need the assistance of the 
railway companies.” 

At the close of the hearing Com- 
missioner Lockwood said: “We will 
set it for 2:30 next Wednesday, and 
Mr. Davison and these gentlemen rep- 
resenting the companies whose cars 
are fully equipped, there is no need 
of them coming at the next time.” 

Thereafter the only evidence taken 
on this subject appears to relate solely 
to the safety of one-man cars. 

There appears, however, to be ample 
authority holding that the Transit 
Commission after a hearing has pow- 
er to make the order here under re- 
view. 

In Loomis v. Lehigh Valley R. Co. 
(1913) 208 N. Y. 312, 322, 101 N. E. 
907, 911, the court said: “It is the 
settled law that a common carrier 
must provide itself with vehicles 
which are safe and sufficient for the 
purpose intended.” 

In Schenectady v. Schenectady R. 
Co. supra, at p. 679 of 118 Misc. the 
court said: “The right to regulate 
the running of railway cars is a gov- 
ernmental power, vested in the state 
in its sovereign capacity. It may be 
exercised by the state, directly or 
through a Commission appointed by 
it, or it may delegate such power to 
municipalities.” 

In Sullivan v. Shreveport, supra, 
the court, in sustaining an ordinance 
relating to one-man cars, held: “The 
enforcement of a city ordinance ze- 
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quiring each street car to be operated 
by a motorman and a conductor, as 
against a company seeking to substi- 
tute, at less cost, cars run éach by one 
man with the aid of automatic safety 
and other operating devices, cannot be 
declared an arbitrary and unreason- 
able exercise of police power in the 
absence of a clear demonstration that 
the substitutes, thus operated, would 
prove as safe and convenient for the 
public as cars operated by two men.” 

The court further said, at p. 172 of 
251 U. S. with reference to the use of 
said cars: “It is obvious, and not dis- 
puted, that such cars are better adapt- 
ed to light than to heavy travel, for all 
passengers must enter and leave at one 
door, and one man must take fares, 
make change, issue transfers, answer 
questions and also remain in position 


to start the car promptly. So occu-., 


pied and placed, plainly this one man 
could not render such assistance as is 
often necessary to infirm or crippled 
or very young passengers, or to those 
encumbered with baggage or bundles, 
and it would not be difficult to suggest 
emergencies of storm or accident in 
which a second man might be of first 
importance to the safety and comfort 
of passengers.” 

The state may pass a law forbid- 
ding the operation of one-man cars, 
and the Transit Commission may 
make such an order on facts showing 
that such cars are not as safe, useful, 
convenient, or capable of accommodat- 
ing the people, especially where traffic 
is heavy and when it is shown that 
one-man cars delay or impede the pro- 
gress of traffic on important streets, 
which is a very important considera- 
tion at the present time in the city of 
New York. 


The difficulty here, however, is 
that the representatives of the rail- 
roads, or at least some of them, were 
not given a hearing, and that they 
were misled by having it intimated to 
them that the only questions that 
would be considered were with refer- 
ence to making the cars safe, and, 
after consenting to make the requested 
changes, were informed that they 
might absent themselves from future 
hearings and would receive notice if 
their presence was desired. 

We think there are very substantial 
grounds for requiring the limitation 
in number or the absolute prohibition 
of the use of one-man cars on some 
or all streets, especially in view of 
traffic conditions. This is especially 
so where traffic is heavy and where 
these cars have overhead trolley wires 
requiring a man to look after the 
trolley pole in case of emergency. 
The Commission may also take into 
consideration the fact that, in order 
to rapidly move traffic and properly 
do so, one-man cars which block traffic 
may be wholly inadequate. 

In Sullivan v. Shreveport (1919) 
251 U.S. 169, 172, 64 L. ed. 205, 40 
Sup. Ct. Rep. 102, the court, referring 
to the subject of traffic congestion, 
said as follows: “It was in evidence 
that the line on which these cars were 
placed, while in general one of light 
travel, extended into the principal 
business section of a city of 40,000 in- 
habitants ; that it had at least one steep 
grade in it, and that at times the travel 
was heavy and the cars crowded.” 

If after the Commission has taken 
testimony on some or all of these 
propositions, it then reaches the con- 
clusion that one-man cars should not 
be operated on any line without per- 
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mission of the Commission or during 
certain hours only, we think the Com- 
mission has authority to make such a 
ruling, which may be reviewed in a 
proper case. 

We do not hold, however, that, be- 
fore the Transit Commission may 
make a rule or regulation, it must in 
every instance have a hearing, nor do 
we hold, as requested by the petitioner, 
that the Commission cannot rule on 
the question of one-man cars until the 
railroad companies place one-man cars 
in operation on some particular street. 
Such an argument may be easily met 
by showing prior to their installation 
and use that they would be entirely 
inadequate for some streets because 
of the slow and cumbersome operation 
of such cars, especially where traffic 
is congested. It may be shown that 
they not only block traffic but are 
wholly inadequate to accommodate the 


people who must travel on such street 


cars. These are all facts that are as- 
certainable before the installation of 
such cars. 

If these cars had been first in- 
stalled, it might be argued tht the 
great cost of equipping them with 
safety devices should have been avoid- 
ed by a decision of the question before 


the expenditure of large sums of mon- 
ey, the expenditure of which might be 
used as an argument for permitting 
such cars to remain in service. 

There appears to be no real diffi- 
culty in reaching a proper decision in 
any instance where the parties are sin- 
cerely endeavoring to solve such a 
problem. 

The determination herein was er- 
roneous for two reasons: First, be- 
cause this petitioner was not given a 
hearing on the subject that has been 
acted upon by the Commission; and, 
secondly, the representative of this 
company was informed that it would 
be unnecessary for him to attend fur- 
ther hearings with reference to this 
matter, and was thus unintentionally 
misled by the Commission. The de- 
termination under review should, 
therefore, be annulled, and the matter 
remitted to the Transit Commission, 
with instructions to give a further 
hearing pursuant to the hearing order 
herein. 

Determination annulled, and the 
matter remitted to the Transit Com- 
mission, with instructions to give a 
further hearing pursuant to the hear- 
ing order. Order filed. 

All concur. 
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Town of West New York et al. 


State Board af Public Utility 


Commissioners et al. 


Weehawken Township et al. 


vo. 


Same 


(— N. J. Eq. —, 148 Atl. 402.) 


Rates — Jurisdiction of the Chancery Court. 
Public Service Co-ordinated Transport, a public utility, filed with the 
Board of Public Utility Commissioners on November 21, 1929, a schedule 
of proposed increase in rate of fare for transportation of passengers on 
street railways and busses operated by said utility, to become effective 
January 1, 1930. The Board did not follow the procedure prescribed by 
the Utility Act (chapter 195, Laws of 1911, as amended and supplemented ) 
in such case, but, by means of a letter dated December 4, 1929, addressed 
by the president of the Board to the president of the utility, allowed the 
utility to put the increased rate of fare into effect as an experiment, not- 
withstanding the protest of complainants and otlier parties in interest. 
Complainants obtained from a supreme court justice a rule to show cause 
why a writ of certiorari should not be allowed to review the action of the 
Board. Said justice, after hearing and argument upon said rule, referred 
the matter to the supreme court in banc, and refused a stay of the opera- 
tion of the increased rate of fare schedule. Complainants, alleging their 
inability to obtain a hearing in the supreme court prior to the proposed 
increase in rate of fare becoming effective, seek injunctive relief against 
the utility and the Board. Held, that under the provisions of the, Utility 
Act, supra, the supreme court alone is vested with jurisdiction in the pre- 
mises, and to such court the complainants must have recourse. The court 
of chancery, since the enactment of the utility act, supra, is without juris- 
diction or authority to in any wise interfere with the fixing or regulation 
of rates of public utilities. Power and authority with respect thereto, legis- 
lative in character, is vested in the Board of Public Utility Commissioners. 
The orders of said Board are subject to review by the supreme court in 
appropriate cases, such as where a constitutional right is violated, or there 
be legal infirmity in proceedings upon which the fixing or regulation of 
rates is founded. The court of chancery has no jurisdiction or authority 
whatever in the premises, inasmuch as the Supreme Court affords an ade- 
quate remedy. The case of Clark v. Board of Education (1909) 76 N. J. 
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Eq. 326, 74 Atl. 319, 25 L.R.A.(N.S.) 827, 139 Am. St. Rep. 763, followed 
in denying injunctive relief sought. 


[January 4, 1930.] 


Headnote by the Court. 


Frey wen) by two municipalities for an order requiring 
the Board of Public Utility Commissioners to show cause 
why it should not be restrained from permitting a rate increase; 
denial of the show cause order advised. See also post, p. 382. 


APPEARANCES: Samuel L. Hirsch- 
berg, of West New York, for com- 
plainants town of West New York 
and Effert; William C. Asper, of 
Union City, for complainants Wee- 
hawken Township and Haas; J. Emil 
Walscheid, of Union City, for North 
Bergen Township; Charles Hershen- 
stein, of Jersey City, for Jersey City; 
Andrew J. Markey, of Bayonne, for 
city of Bayonne; John O. Bigelow, of 
Newark, for defendant State Board 


of Public Utility Commissioners ; 
William H. Speer, of Jersey City, for 
defendant Public Service Co-ordi- 
nated Transport. 


Fatton, Vice Chancellor: This 
matter is now before the court on 
complainants’ application for an order 
to require the defendant Public Serv- 
ice Co-ordinated Transport to show 
cause why a temporary injunction 
should not issue to restrain it from 
putting into effect on January 1, 1930, 
an increased rate of fare for trans- 
portation of passengers on its street 
railways and busses, as per schedule 
filed November 21, 1929, with the 
Board of Public Utility Commission- 
ers, and to require said Board to show 
cause why a temporary injunction 
should not issue to restrain it from 
permitting such increase of fare to 
take effect, until a public hearing be 


* 


afforded the complainants and other 
parties in interest. The above-named 
solicitors for the township of North 
Bergen, city of Jersey City, and city 
of Bayonne, requested and were 
granted leave to join as complainants 
herein. The matters were argued and 
considered together. For brevity and 
convenience Public Service Co-ordi- 
nated Transport will be hereinafter 
mentioned as the utility, and the Board 
of Public Utility Commissioners as 
the Board. The complainants aver that 
the utility, a public utility corporation, 
operating street railways and busses 
on the public streets of the several 
municipalities above named, filed with 
the Board on November 21, 1929, a 
schedule of increased rate of fare for 
transportation of passengers, to be 
charged by said utility on and after 
January 1, 1930. Said schedule evi- 
dences that the utility contemplated a 
10-cent cash fare, giving to its patrons 
the option to purchase 20 tokens for 
$1, each token to be good where a 
5-cent fare is now charged. The util- 
ity filed with its aforesaid schedule 
a letter and a petition setting forth 
reasons urged to justify its action, 
and therein requested that the pro- 
posed increase be allowed to go into 
effect on January 1, 1930, without sus- 
pension. 

Section 17, subdivision (h) of an 
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Act Concerning Public Utilities 
(chapter 195, Laws of 1911 [P. L. 
p. 380], as amended and supplement- 
ed [P. L. 1921, p. 165]) provides 
that, when any public utility as in 
said act defined shall increase any 
existing rate, the Board shall have 
power either upon written complaint 
or upon its own initiative to hear and 
determine whether the said increase is 
just and reasonable. The burden of 
proof to show that the increase is just 
and reasonable is imposed upon the 
utility. The Board is empowered 
pending such hearing and determina- 
tion to order the suspension of said 
increase until it shall approve same, 
such suspension to be in the first in- 
stance for a period of not exceeding 
three months, and, if the hearing be 
not concluded within such time; a fur- 
ther 
three months is allowable. The 
Board, upon being satisfied that the 
proposed increase of rate is just and 
reasonable, is obliged to approve same. 

The Board did not follow the pre- 
scribed procedure in the matters sub 
judice. On December 4, 1929, the 
president of the Board addressed a 
letter to the president of the utility, 
in which, among other things, he said 
—“The problem that confronts the 
Board is this: There seems to be no 
reasonable basis upon which a fair 
estimate could be made as to the num- 
ber of riders affected by your pro- 
posal and its consequent result on the 
revenues of the company. How ex- 
tensively the occasional rider would 
make use of your facilities by paying 
a cash fare as against the purchase 
of tokens seems to be too problem- 
atical to estimate. All riders on busses 
or trolley, under your proposal, may 


suspension for not exceeding ., 


continue to pay the same rate of fare 
by the purchase of tokens. 
The Board is not willing to accept the 
change in fare as proposed. It will 
approve of a charge of a 10-cent cash 
fare, giving all riders the option to 
purchase tokens at the rate of ten for 
50 cents, the change in fare to become 
effective January 1, 1930, as proposed 
by you and to be effective only as an 
experiment for such time as the re- 
sults can be reasonably estimated. 
Pending the foregoing experi- 
ment, there will be reserved to all mu- 
nicipalities and other interested par- 
ties the right to be heard as soon as 
reasonably definite results are ascer- 
tained.” 

The complainants aver that the 
utility filed with the Board an accept- 
ance of the terms mentioned in the 
foregoing letter, and notwithstanding 
protests to the Board by complainants 
and others charging noncompliance 
with the law, unreasonableness of the 
proposed increase, failure to afford a 
public hearing, and failure by its order 
to approve such increase, said Board 
has acquiesced in the utility putting 
the increase in rate in effect on Jan- 
uary 1, 1930. 

Novel indeed, to say the least, is 
the means whereby the proposed in- 
crease in rate of fare is allowed by 
the Board to become effective. 
Whether such means be legally justi- 
fied must be determined by the su- 
preme court. This court is unauthor- 
ized to make such determination. 
There is no authority expressed in the 
utility act conferring upon the Board 
the right to allow the utility to put 
into effect an experimental rate as 
contemplated. Defendants’ counsel 
assert, however, that the Board has 
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authority therefor. It appears that 
Supreme Court Justice Kalisch, on 
December 21, 1929, after argument 
upon a rule to show cause why a writ 
of certiorari should not be allowed 
for a review of the matters in con- 
troversy, referred the matter to the 
supreme court in banc. It is said 
that said court will not regularly con- 
vene until February 21, 1930, and 
that counsel for the complainants 
sought the three justices who com- 
prise part 2 of the present term of 
said court, wherein certiorari pro- 
ceedings are heard and determined, 
and ascertained that two of said jus- 
tices were not now available, and 
would not be available before Janu- 
ary 1, 1930. Such difficulty will not 
avail complainants in this court. 
Section 38 of the Utility Act (P. L. 
1911, p. 388, as amended by P. L. 
1918, p. 305), expressly provides for 
a review by the supreme court of any 
order of the Board, and confers upon 
said court jurisdiction to set aside, 
on review, any order made by said 
Board when it clearly appears there 
was no evidence before the Board to 
support reasonably the same, or that 
the same was without the jurisdiction 
of the Board. And, if it appears to 
said court equitable and just that a 
rehearing should be had before the 
Board, it may order that such rehear- 
ing be had upon such terms as are 
reasonable. Manifestly, therefore, it 
is for the supreme court to determine 
whether the order (or action) of the 
Board of which the complainants 
claim they are aggrieved was based 
upon statutory authority. If the su- 
preme court determines that the act 
complained of was not based upon 
statutory authority, or that inaction 


of the Board contravened such au- 
thority, said court may be relied upon 
to properly adjudicate thereon. Said 
court may likewise be relied upon to 
determine whether the above-men- 
tioned letter addressed by the presi- 
dent of the Board to the president of 
the utility may be regarded as tanta- 
mount to an order of said Board 
within the purview of the Utility Act, 
supra, and, if not so regarded, wheth- 
er it be of any legal significance 
whatever. Counsel for the complain- 
ants in their quest for injunctive relief 
apparently rely upon the rule of law 
as established in states where special 
statutory agencies have not been 
created by the legislature for the fix- 
ing and regulation of rates for public 
utilities. 

It is a well-established rule of law 
in states where rates for public utili- 
ties are fixed and regulated by the 
legislature, or by special statutory 
agencies created by the legislature 
therefor, that the courts have no juris- 
diction over rates as such, and unless 
some constitutional right or legal in- 
firmity in proceedings by which a rate 
is fixed is involved, the courts have no 
jurisdiction or power to interfere with 
a rate which is, in fact, sanctioned by 
the legislature, or by a body created 
by the legislature—empowered to 
sanction same. That the fixing and 
regulation of rates for public utilities 
is clearly a legislative function has 
been well established in law. The 
court of chancery, under existing laws, 
has no jurisdiction whatever with re- 
spect thereto. Judicial power, such as 
may be exercised, can be exercised 
only by the supreme court. That this 
court has power to relieve against all 
wrongs for which the law gives no 
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adequate remedy is beyond question. 
Allen v. Distilling Co. (1917) 87 N. 
J. Eq. 531, 100 Atl. 620, cited in 
Lehigh Valley R. Co. v. Public Utility 
Comrs. (1928) 278 U. S. 24, 73 L. 
ed. 161, P.U.R.1929A, 209, 49 Sup. 
Ct. Rep. 69, 62 A.L.R. 805. Both 
of the aforesaid cases were cited by 
me in Re Hague (1929) (N. J. Ch.) 
144 Atl. 546. If the complainants 
were without adequate remedy at law, 
this court might afford relief. 

As stated in Earle v. American 
Sugar Refining Co. (1908) 74 N. J. 
Eq. 751, 761, 71 Atl. 391, 395, by 
Chancellor Walker (then Vice Chan- 
cellor): “The absence of precedents 
or novelty in incident presents no ob- 
stacle to the exercise of the jurisdic- 
tion of a court of equity. It is no 
objection to the exercise of jurisdic- 


tion that, in the everchanging phases ~’ 


of social relations, a new case is pre- 
sented and new features of wrong are 
involved.” And in Allen v. Distilling 
Co. supra, at p. 543 of 87 N. J. Eq., 
it is said: “So long as courts of 
equity are to serve the purpose of the 
creation of the court of chancery of 
England, and in this state the court 
of chancery is the successor, in all 
that such term implies, of that court, 
jurisdiction must depend only upon 
the existence of, or a_ threatened 
wrong, and the absence of an ade- 
quate remedy at law.” 

In the matters sub judice the legis- 
lature having expressly provided ade- 
quate redress by our supreme court, 
to that tribunal the complainants must 
have recourse. Section 39 of the Util- 
ity Act, supra (P. L. 1911, p. 388), 
provides that the allowance of a writ 
of certiorari to review an order of the 
Board shall in no case supersede or 


stay the order of the Board, unless 
the supreme court, or a justice there- 
of, shall so direct; and that the ap- 
pellant may be required to give bond 
in such form and in such amount as 
the supreme court, or the justice 
thereof allowing the stay, shall re- 
quire. Such provisions (the afore- 
said letter of December 4, 1929, pur- 
porting to modify the schedule of in- 
creased rates proposed by the utility 
—which modification the utility filed 
an acceptance of with the Board—is 
regarded by me merely for the pur- 
pose of the matter sub judice as sub- 
stantially an order of the Board) are 
indicative that this court should not 
assume jurisdiction to in any wise in- 
terfere adversely with the acts of said 
Board, particularly in view of the fact 
that a Supreme Court justice, after a 
hearing- before him in the certiorari 
proceedings aforesaid, refused to stay 
the operation of the proposed in- 
crease in rate of fare pending the time 
when complainants may obtain ac- 
tion in the supreme court in banc. It 
is urged that complainants will not be 
afforded an opportunity of having the 
supreme court pass upon the legality 
of the acts of the defendants prior to 
January 1, 1930. Such contention is 
mere conjecture. I cannot accede 
thereto. I cannot conceive that the 
supreme court, or part 2 thereof, may 
not be readily reconvened for the pur- 
pose of determining the matter in 
question if compiainants can satisfy 
the court that their cause of complaint 
is sufficiently meritorious and exigent 
in the public interest to warrant the 
special attention of such court. The 
object of a preliminary injunction, 
and likewise a stay in certiorari pro- 
ceedings, is to preserve the subject- 
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matter in controversy, without deter- 
mining any question of right. Mani- 
festly the result sought to be accom- 
plished in the matters sub judice may 
be obtained through the supreme 
court, or a justice thereof, under the 
authority of § 39 of the Utility Act, 
supra. 

I am constrained in my considera- 
tion and determination of the appli- 
cation now before me to observe the 
cautionary words of Judge Baldwin, 
quoted in the oft-cited case of 
Citizens’ Coach Co. v. Camden Horse 
R. Co. (1878) 29 N. J. Eq. 299, 303. 
“There is no power, the exercise of 
which is more delicate, which requires 
greater caution, deliberation and 
sound discretion, and which is more 
dangerous in a doubtful case, than the 
issuing of an injunction. It is the 
strong arm of equity that never ought 


to be extended unless in cases of great 
injury, where the courts of law can- 


not afford an adequate . . . remedy, 

.’ which in my judgment are 
particularly applicable to the matters 
sub judice. 

If this court should grant the pre- 
liminary injunction sought by com- 
plainants, such, in effect, would be 
tantamount to a mandatory injunction 
to require the utility to maintain its 
present rate of fare pending complain- 
ants appeal to the supreme court. 
Aside from the fact that the board 
has ample authority, if exercised, to 
effectuate such purpose, I have in 
mind that such injunctions are rarely 
granted before final hearing, are al- 
ways granted cautiously, and are 
strictly confined to cases where the 
remedy at law is not only inadequate 
but the necessity therefor extreme. 
Spoor-Thompson Machine Co. v. Ben- 


nett Film Laboratories (1929) 105 
N. J. Eq. 108, 147 Atl. 202, and cases 
therein cited, among which, McCran 
v. Public Service R. Co. (1923) 95 
N. J. Eq. 22, 122 Atl. 205. The Mc- 
Cran Case, supra, cited by counsel 
for the complainants, and the case of 
McCran v. Western U. Teleg. Co. 
(1923) 94 N. J. Eq. 281, 120 Atl. 
515, both of which I have considered, 
are inapplicable in my judgment to 
the matters sub judice. 

The complainants, in the matters 
sub judice, would have this court stay 
by injunction the operation of the 
proposed increase in rates until such 
time as complainants may resort to 
the supreme court in banc for relief. 
In Clark v. Board of Education 
(1909) 76 N. J. Eq. 326, 328, 74 
Atl. 319, 25 L.R.A.(N.S.) 827, 139 
Am. St. Rep. 763, the Court of Er- 
rors and Appeals declared: “The 
question is squarely presented as to 
whether a court of chancery has juris- 
diction to interfere in proceedings in 
a court of law where the case is one 
within the jurisdiction of that court, 
and where no independent equity is 
shown except the claim that the com- 
plainant is in good faith seeking to 
review the judgment of the court of 
law, and has been unable to secure 
from any law court a stay pending 
the appeal. The learned Vice Chan- 
cellor below was constrained to fol- 
low the only equity precedent in this 
state, where another Vice Chancellor 
allowed an injunction under similar 
circumstances in order to preserve the 
status quo of the litigation until the 
appeal could be heard. People’s Trac- 
tion Co, v. Central Passenger R. Co. 
(1904) 67 N. J. Eq. [1 Robb.] 370, 
58 Atl. 597. That case we decline 
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to approve, and overrule it as un- 
sound The question as to the 
stay and the applicant’s right thereto, 
which is erroneously declared in the 
People’s Traction Company Case (su- 
pra) to constitute an independent 
equity, on the contrary, involves but 
a mere step in procedure in the law 
action, to be applied in the exercise 
of an equitable jurisdiction in that 
court and not in the court of equity. 
The court of chancery has no juris- 
diction to interfere with a judgment 
of the supreme court except where 
some well-defined independent equi- 
table ground exists for restraining the 
enforcement thereof. That an unsuc- 
cessful litigant in a court of law has 


appealed therefrom and is unable 
meanwhile to secure from any law 
court a restraint against further pro- 
ceedings under the judgment below is 
not, as declared in People’s Traction 
Co. v. Central Passenger R. Co. 
supra, an independent equity which 
gives the court of chancery jurisdic- 
tion to interfere, although such pro- 
ceedings under the judgment may re- 
sult in such a change in the status of 
the subject-matter of the controversy 
as may make nugatory the judgment 
of the court of review when pro- 
nounced.” 

I will advise an order denying the 
order to show cause sought by the 
complainants herein, 





INDIANA PUBLIC SERVICE COMMISSION 


Re Starke County Telephone Company 


[No. 9829.] 


Evidence — Petition — Rate controversy. 
1. A petition signed by a utility’s consumers was received in a rate con- 
troversy as a matter of courtesy to the signers, but was not considered as 
evidence in view of the failure of the signers to present themselves for 
cross-examination, p. 338. 

Depreciation — Use of funds — Sleet storm damage. 
2. A provision by a telephone utility to meet sleet storm damages out of 
an annual depreciation reserve was held to be a proper use of such fund, 
p. 339. 

Valuation — Failure to take care of depreciation — Present value. 


3. The failure of a telephone company to have a reserve for accrued depre- 
ciation that would even approach the existing depreciation observed by the 
Commission engineers warranted the determination of fair value on the 
basis of the condition of the physical property as found by them, p. 339. 


Depreciation — Regulation of reserve. 
4. A former order of the Commission requiring a telephone utility to set 


aside certain amounts for a depreciation reserve, setting forth the manner 
in which such fund should be kept, and holding the utility strictly account- 
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able for the same, was held to be in complete accord with the rules of the 
Commission and the provisions of the state law, p. 339. 


[January 3, 1930.] 
A PPLICATION of a telephone company for a rate increase; 


rates adjusted. 


APPEARANCES: Goodrich & Emi- 
son, by John R. Emison, Indianapolis, 
for petitioner; M. J. Sallwasser, La- 
Porte, for remonstrators. 


SINGLETON, Commissioner: July 
9, 1929, the Starke County Telephone 
Company of North Judson, Indiana, 
filed with this Commission its formal 
petition for authority to increase its 
rates and charges for service at its 
North Judson and San Pierre, In- 
diana, exchanges. 

After due and legal notice, public 
hearing was held in North Judson, 
Indiana, November 27, 1929. 

Attached to and forming a part of 
the petition, marked exhibits “A” and 
“B,” respectively, were a schedule of 
rates and charges for service and a 
list of rules sought to be put in effect 
for each exchange—San Pierre and 
North Judson. 

At the beginning of the hearing the 
following exhibits were introduced by 
the Commission : 

Exhibit “A”: 


Appraisal of the 
North Judson exchange property by 
the Commission’s engineering depart- 
ment. 

Exhibit “B”: 
San Pierre exchange property by the 


Appraisal of the 
Commission’s engineering depart- 
ment. 

Exhibit “C”: Report of the ac- 
counting department of the Commis- 
sion from the records of both San 
Pierre and North Judson exchanges. 


P.U.R.1930B.—22. 


The appraisal exhibits were iden- 
tified by C. J. Whitney, one of the 
Commission engineers, who testified 
in detail concerning the same. 

Exhibit “C” was accepted by all of 
the parties to the hearing, without 
identification by any witness. 

Petitioner introduced the following 
exhibits : 

Exhibit “A”: Proposed rates and 
rules for the San Pierre exchange. 

Exhibit “B”: Proposed rates and 
rules for the North Judson exchange. 

Exhibit “C”: Earl L. Carter’s ap- 
praisal of the telephone exchanges of 
both North Judson and San Pierre. 

Exhibit “D”: Estimated fair value 
of the property of each exchange in- 
volved on the basis of appraisals sub- 
mitted by the engineering department 
of the Commission and the company’s 
engineer, together with schedules 
showing revenues under the present 
rates and revenues under the pro- 
posed rates for each of the ex- 
changes at North Judson and San 
Pierre. This exhibit consisted of 
three pages. 

Petitioner’s exhibits “A,” “B,” and 
“D,” were identified by Harry Boggs, 
certified public accountant, of Indian- 
apolis, Indiana, and petitioner’s ex- 
hibit “C” was identified by Earl L. 
Carter, consulting engineer, of In- 
dianapolis, Indiana. 

Respondent’s exhibit No. 1 was 
certified copy of the Public Service 
Commission’s Order No. 5304, ap- 
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proved May 21, 1920. This exhibit 
was admitted without protest. 

Witnesses for respondents were: 
Miss Marie Malec, Ida Zakostelsky, 
and Julius H. Art, all patrons of the 
San Pierre exchange; John J. Kubik, 
Edward Jachim, John W. Hubeny, 
Mrs. William Short, Mrs. John Hess, 
and Clarence R. Knachel, all patrons 
of the North Judson exchange. 

[1] Remonstrators filed a petition 
against the granting of increase in 
rates, said petition being signed by 
fifty-two persons purporting to be 
patrons of the petitioner. This peti- 
tion was offered as respondents’ ex- 
hibit No. 2 and was received with the 
comment by the hearing Commission- 
er that it would be received as a matter 
of courtesy to the signers, but would 
not be considered as evidence in this 


cause, for the reason that persons — 


signing this remonstrance were not, 
by their signatures, offering them- 
selves for a cross-examination by the 
adverse party to this cause. 


Evidence of Value 


Appraisals on estimated cost to re- 
produce new and same depreciated 
were: 


Estimated Cost to 
Reproduce 
Basis of Appraisals New Depreciated 
By Commission engi- 
neers—North Judson $43,869.00 $34,414.00 
By Commission engi- 
18,263.00 13,557.00 


neers—San Pierre .. 
$62,132.00 $47,971.00 





Totals 


By Earl L. Carter— 
North Judson 

By Earl L. Carter— 
San Pierre 


$50,235.00 $41,503.00 
17,041.00 
$71,025.00 $58,544.00 





Undistributed construction costs 


were included in above totals of ap- 
praisals by both engineers as follows: 


Undistributed Construc- 
tion Costs 
By Commission engineers 
—North Judson 
By Commission engineers 
—San Pierre 


Depre- 
ciated 


$3,910.00 
2,074.00 1,540.00 
$7,072.00 $5,450.00 





By Earl L. Carter— 
North Judson 

By Earl L. Carter— 
San Pierre 


$5,310.00 
2,223.00 
$7,533.00 


2,712.00 





Totals 


The materials and supplies ap- 
praised by Earl L. Carter were in- 
cluded in his appraisal. The Commis- 
sion’s engineers did not include them 
in their totals above, but found them 
to be $1,020 at North Judson and 
$360 at San Pierre—a total of $1,380 
for the two exchanges. These totals 
should be added to the Commission’s 
appraisals depreciated, which would 
bring that total to $49,351 for the 
two properties. 

The Commission’s accounting de- 
partment found the fixed capital to be 
$32,129.06 at June 30, 1929; and 
found total assets at the same date to 
be $34,594.58. 

At the same date the surplus was 
found to be $23,647.04; reserve for 
accrued depreciation, $812.04. 

The Carter appraisal shows ob- 
served existing depreciation ‘in the 
sum of $12,481. The Commission’s 
appraisal shows existing observed de- 
preciation in the sum of $14,161. 

Even the theoretical sums added by 
the engineers to represent theoretical 
undistributed construction costs show 
in Mr. Carter’s appraisal a theoretical 
depreciation of $1,611; in the Com- 
mission’s appraisals, $1,622. Yet the 
book balance for depreciation reserve 
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amounts to only $812.04, or approxi- 
mately one-half the depreciation 
shown in 15 per cent of the estimated 
cost to reproduce the physical prop- 
erty. Therefore, the depreciation of 
the property is not adequately pro- 
vided for in reserve for accrued de- 
preciation. 

[2] It should be observed that this 
company provided for sleet storm 
damage in 1929 out of the deprecia- 
tion reserve in the sum of $687.55, 
which was proper use of such funds. 

It is observed also that nothing had 
been set aside from the revenues for 
this fund prior to June 30, 1929, and 
that $1,416.84 had not been so set 
apart during the year 1928. 

All of these data establish the fact 
that the company’s surplus account 
is overstated to the extent that ob- 
served depreciation has not been pro- 
vided for in the reserve, which sum 
would be not less than $10,000, if con- 
sidered on the basis of engineers’ ap- 
praisals; and would be not less than 
$7,000 on the basis of fixed capital, 
as shown by the books. The surplus 
stated in the balance sheet is $23,- 
647.04. 

The petitioner is appraised for tax- 
ation in Starke county at $19,180. 
The petitioner’s property includes 
North Judson and San Pierre ex- 
changes only, has lines in counties, 
and is appraised by the Indiana State 
Tax Board at $28,700. This sum is 
practically seven-eights of the invest- 
ed capital. 

[3] The Commission believes and 
finds that the allowances made by ap- 
Praisal engineers for undistributed 
construction costs is more than ample 
to cover any allowance that would or 
should be made for going concern 


value and for cash working capital; 
that the failure of petitioner to have 
a reserve for accrued depreciation that 
even approaches the existing deprecia- 
tion observed by appraisal engineers 
warrants the determination of fair 
value on the basis of the present con- 
dition of the physical property; that 
the record more nearly justifies the 
estimates made by the Commission’s 
engineers than the estimates by Earl 
L. Carter, after considering his testi- 
mony as intended to justify . values 
recommended in his appraisal. 

The Commission finds, therefore, 
that the fair value of the North Jud- 
son exchange is not in excess of $35,- 
000 and the value of the San Pierre 
exchange is not in excess of $14,000 
—total, $49,000. 


Depreciation Reserve 


[4] In Order No. 5304, approved 
by this Commission May 21, 1920, 
on page 3 of said order, appeared the 
following specific direction : 

“Tt is further ordered that petitioner 
shall pay. into a depreciation fund the 
moneys provided for depreciation, 
which fund shall be held separate and 
handled with proper accounting; that 
there shall be paid out of this fund 
all costs of meeting depreciation. 
Money so accumulating in said fund 
should be invested, and if invested, 
such investment shall be made in gov- 
ernment or other high grade listed 
securities which shall return to said 
fund not less than 4 per cent interest 
per annum; or petitioner may borrow 
from this fund, for a period of not 
to exceed one year, money to cover 
not more than 75 per cent of the cost 
of new construction, extensions, or 
additions to the property—items prop- 
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erly chargeable to capital account— 
but, in such event, petitioner shall 
pledge to such fund its own noie or 
bonds bearing interest at the rate of 
not less than 4 per cent per annum. 
Such moneys so borrowed by peti- 
tioner shall be repaid in full within 
one year. In handling such fund, 
petitioner will be held strictly account- 
able for its safe investment, proper 
administration, and accounting. Said 
accounting shall be kept double entry 
with the asset account designated as 
‘depreciation fund’ and the liability 
account designated as ‘depreciated re- 
serve,’ ” 

The above is in complete accord 
with the rules of this Commission and 
is in accord with similar provisions 
of the Indiana general assembly. 
(See Acts 1925, chap. 64, p. 210). 

This petitioner will be required to 
comply with the law and with the law- 
ful orders of this Commission. 


Rates and Rules 


The petitioner sought to have put 
in effect the following schedule of 
rates and charges for each of the ex- 
changes involved: 


San Pierre 
$3. $2.50 
Party line 4 2.25 
Extensions j 75 
Residence, 
Single line : 1.75 
Party line ; 1.50 
Extensions : 75 
Rural, 
Residence party line.... 1.50 1.50 
Extension bells, large ....  .75 75 
Extension bells, small ... 25 25 
Joint user for all classes of 
service 2.00 1.50 


The above schedules of rates will 
be permitted except the rate for rural 
residence party line service, which 


will be made $1.50 per month in each 
exchange, in lieu of the $1.75 per 
month in each exchange petitioned 
for. 

Petitioner submitted certain rules 
for approval. These rules have been 
studied by the Commission and 
altered, as they appear below, appli- 
cable to each of the exchanges in- 
volved in this petition: 

1. There shall be a charge of $1 
for connecting telephone where same 
has been disconnected for nonpayment 
for service. 

2. For all private rural line service 
there shall be added a line mileage 
charge of 25 cents per month for each 
quarter of a mile or fractional part 
thereof, beginning one mile beyond 
the corporate limits of North Judson 


, or San Pierre, Indiana. 


3. All rates are net and due on the 
first of each month, in advance, and if 
accounts are not paid on or before the 
15th of the month in which service is 
rendered, a collection charge of 25 
cents shall be added in said rate, with 
the collection charge added to be 
known as “gross rate.” 

4. There shall be a charge of $2 
for installation or moving of tele- 
phone. 

5. There shall be a charge of 50 
cents for each change of listing of 
name. 

Petitioner requested authority to 
put in effect a toll service in lieu of 
free service between these two ex- 
changes, the toll service fee petitioned 
for being 5 cents per message. This 
part of the petition will be granted 
as prayed for. 

It developed during the hearing that 
petitioner had been charging a 10-cent 
toll fee in some instances and had been 
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permitting one communication per day 
for each patron without toll charge. 
Later investigations developed the 
fact that petitioner had been author- 
ized some years ago to put in effect 
a toll charge of 10 cents per message, 
but failed to observe this authority for 
so long as to forget that the authority 
existed. 


Having considered all of the evi- 
dence and being thereby duly advised, 
the Commission finds that the prayer 
of the petition, in the main, should 
be granted, and it will be so ordered. 


McCardle, Chairman, Ellis and 
West, Commissioners, concur; McIn- 
tosh, Commissioner, absent. 





WISCONSIN RAILROAD COMMISSION 


Upper Mitchell Street Improvement 
Association 


Milwaukee Eleatric Railway & Light 
Company 


[R-3736.] 


Service — Extension — Street railway — Municipal action. 
The Commission found that a requested extension of a certain street rail- 
way line was not required by public convenience and necessity, where the 
action of the city council prevented a supplementary readjustment of the 
system of trackage in the vicinity permitting efficient operation of the pro- 


posed extension. 


{January 3, 1930.] 


(Sa by @ civic association against a street railway 
company for the failure to extend service on a specific 
line; dismissed, 


By the Commission: On August 
9, 1929, the Upper Mitchell Street 
Improvement Association filed with 
the Commission a petition requesting 
that an order be entered requiring the 
extension of the Holton-Mitchell 
street car line west on Mitchell street 
to Muskego avenue, thence south- 
westerly on Muskego avenue to Burn- 
ham street, thence west to Twenty- 


sixth avenue, there to connect with the 
existing car line. 

A hearing was held at Milwaukee 
on September 26 and 27, 1929. W. 
J. Mattison appeared for the city of 
Milwaukee, Rudolph J. Talsky for the 
Upper Mitchell Street Improvement 
Association, M. P. Mueller, Alder- 
man, on behalf of the 8th Ward, and 
James D. Shaw of Shaw, Muskat and 
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Sullivan, for the Milwaukee Electric 
Railway & Light Company. 

The question of the extension of 
the Mitchell street line as here re- 
quested was before the Commission 
in 1917, and a decision was rendered 
on January 12, 1918, in Plautz v. Mil- 
waukee Electric R. & Light Co. 20 
Wis. R. C. R. 251. In that decision 
the various methods of operating such 
a line, if constructed, were discussed, 
and it was indicated that none of them 
would result in well-balanced or effi- 
cient service. The Commission, how- 
ever, declined to take action at that 
time on account of the financial con- 
ditions existing on account of the war, 
but did not close the door to future 
proceedings with respect to the mat- 
ter. At that time the city appeared 
and objected to the jurisdiction of the 
Commission in the premises. 

Later the matter reached the su- 
preme court upon an action of the city 
of Milwaukee brought to compel the 
extension by ordinance. State ex rel. 
Milwaukee v. Milwaukee Electric R. 
& Light Co. (1919) 169 Wis. 183, 
172 N. W. 230. In this decision it 
was held that the Railroad Commis- 
sion must determine that a proposed 
extension of a street railway line is 
required by public convenience and 
necessity as a condition precedent to 
the right of the city to compel its 
construction. 

The Milwaukee Transportation 
Survey Committee, a body created for 
the purpose of studying the transpor- 
tation situation in the city of Mil- 
waukee, and which has made a very 
complete study of the situation, made 
the following recommendation to the 
city council : 

“Tt is the recommendation of the 


Milwaukee Transportation Survey 
Committee to continue the Eighth 
street Muskego avenue line south on 
Eleventh avenue to Forest Home 
avenue, thence southwesterly to its 
terminus. Extend the Holton-Mitch- 
ell street line west on Mitchell street 
to Muskego avenue, thence south- 
westerly along Muskego avenue to 
Burnham, thence west to Twenty- 
sixth avenue to connect with the exist- 
ing car line. To remove the track on 
Muskego avenue between Greenfield 
and Mitchell and between Burnham 
street and its intersection with Forest 
Home avenue and to remove the track 
on Forest Home avenue from Eighth 
avenue southwesterly to Eleventh 
avenue. That the Common Council 
grant T. M. E. R. & L. Company 
the necessary franchise for these 


~ changes.” 


Thereafter, on May 6, 1929, the 
common council adopted the follow- 
ing resolution : 

“Whereas, The Milwaukee Trans- 
portation Survey Committee, on April 
8, 1929, submitted a report to the com- 
mon council recommending the con- 
tinuance of the Eighth street-Mus- 
kego avenue line south on Eleventh 
avenue to Forest Home avenue, thence 
southwesterly to its terminus; the ex- 
tension of the Holton-Mitchell street 
line west on Mitchell street to Mus- 
kego Avenue, thence southwesterly on 
Muskego avenue to Burnham street, 
thence west to Twenty-sixth avenue 
to connect with the existing car line; 
the removal of the track on Muskego 
avenue between Greenfield avenue and 
Mitchell street and between Burnham 
street and its intersection with Forest 
Home avenue; to remove the track on 
Forest Home avenue from Eighth 
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avenue southwesterly to Eleventh 
avenue; and to establish a bus line on 
Capitol Drive, extending from Hop- 
kins street on the west to Maryland 
avenue on the east, north on Mary- 
land avenue to Jarvis street, east on 
Jarvis street to Downer avenue and 
south on Downer avenue to Capitol 
drive, the loop at the Hopkins street 
end to be recommended by the Mil- 
waukee Electric Railway & Light 
Company ; therefore be it, 

Resolved, by the common council 
of the city of Milwaukee that the 
recommendations of the said commit- 
tee in relation to the continuance of 
the Eighth street-Muskego avenue 
line south on Eleventh avenue to 
Forest Home avenue, thence south- 
westerly to its terminus, the extension 
of the street car line west on Mitchell 
street to Muskego avenue, thence 


southwesterly on Muskego avenue to 


Burnham street, thence west to 
Twenty-sixth avenue to connect with 
the existing car line be and the same 
hereby are approved and hereby goes 
on record in favor of the granting 
of a franchise for said proposed ex- 
tensions; and hereby disapproves the 
recommendations of said committee 
in relation to the removal of the tracks 
on Muskego avenue between Green- 
field avenue and Mitchell street and 
between Burnham street and its in- 
tersection with Forest Home avenue 
and on Forest Home avenue from 
Eighth avenue southwesterly to 
Eleventh avenue.” 

The council having refused to au- 
thorize the abandonment of the por- 
tions of line indicated so as to give 
effect to the recommendations of the 
Transportation Survey Committee, 
the street railway company found it 


necessary to proceed with certain im- 
provements of its trackage in the areas 
which would have been abandoned 
under the recommendation of the 
Transportation Survey Committee. 
The Commission is advised under date 
of December 5, 1929, that the expen- 
ditures in question amount to a total 
of $48,367. The work done, how- 
ever, is not of a permanent character 
but is said to have been necessary if 
the lines were to be continued for a 
temporary period in view of the pav- 
ing programs on the streets in ques- 
tion. 

The Milwaukee Electric Railway & 
Light Company is now operating a 
bus service covering the territory 
which would be served by the pro- 
posed extension of electric lines. The 
use of this bus service involves a 
transfer to the street railway system 
in order to reach the downtown dis- 
trict. This transfer system is objected 
to by the patrons who desire a through 
line without transfer to the main busi- 
ness section of the city. The objec- 
tions which the Commission noted in 
the proceeding in 1917 to the possible 
methods of operation of the proposed 
extension appear to be equally strong 
at the present time. To operate a 
downtown service without transfer 
from this area would necessitate the 
operation of excess service in the 
downtown districts, causing unreason- 
able cost of operation to the com- 
pany. If the extension were con- 
structed and operated as a stub line 
with a transfer, little advantage 
would be gained over the existing bus 
service. 

If the council had seen fit to ap- 
prove of the complete recommenda- 
tions of the Transportation Survey 


343 





WISCONSIN RAILROAD COMMISSION 


Committee it would have been possible 
to rearrange the service in this general 
area in such a way as to provide for 
the operation of the Mitchell street 
extension without introducing waste- 
{ul or objectionable methods of opera- 
tion. This Commission, however, is 
without authority to authorize the 
abandonment of the portions of line 
referred to in the recommendations 
of the Transportation Survey Com- 
mittee without consent to such aban- 
donments having been given by the 
common council. Madison v. Rail- 


road Commission (1929) — Wis. —, 
P.U.R.1930A, 499, 227 N. W. 10. 

The Commission, therefore, finds 
that the extension of the Mitchell 
street line as requested in the applica- 
tion without such supplementary re- 
adjustments of the system of track- 
age in that vicinity so as to permit the 
efficient operation of the proposed ex- 
tension is not required by public con- 
venience and necessity. 

It is therefore ordered that the pe- 
tition herein be and the same is hereby 
dismissed. 





NEBRASKA STATE RAILWAY COMMISSION 


Re Uniform Insurance Policies for Motor 


Transportation Companies 


[Resolution No. 102.] 


Automobiles — Bonds and insurance policy as public indemnity securities. 
The Commission, following the suggestion of the state attorney general, 
agreed to accept security bonds, if requisite in form and amount, as well 
as insurance policies as satisfying regulations requiring public indemnity 
security to be filed as a condition for authority to operate motor utilities, 


[December 31, 1929.] 


ONFERENCE held by the Commission on its own motion to 

determine the matter of prescribing general regulations 

and uniform insurance policies for motor transportation com- 
panies as defined by the state statutes. 


APPEARANCES: Byron Clark, So- 
licitor, and F. D. Hite, for the Bur- 
lington Transportation Company; F. 
E. McDonald, for the Missouri Pacific 
Transportation Company; Bert M. 
Hardenbrook and W. F. Williams, 
for the Pop Corn Trail; B. W. 


Wright, for the Northeast Nebraska 
Bus Lines; G. A. Lamair, for the U. 
S. F. & G.; Terry Williams and H. D. 
Coe, Auditing Department, for Wil- 
liams, Coe, Robertson Company; C. 
T. Wilson, for the C. T. Wilson Bus 
Company ; Fred Groth, Lincoln, C. A. 
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Hattanen, Master Bureaus, and E. R. 
Heflin, Omaha Association insurance 
Agents, for insurance companies. 


Supplemental Order 


By the Commission: This supple- 
mental matter originated in the appli- 
cation of one of the motor transpor- 
tation companies to file a surety bond 
in lieu of its present liability insurance 
policy. Upon receiving the applica- 
tion, the Commission determined that 
there should be a general order in ref- 
erence to surety bonds that might be 
offered by motor transportation com- 
panies to cover their liabilities. It 
was, therefore, decided by the Com- 
mission to take up the matter with 
the bus operators and the surety com- 
panies and a resolution was entered 
calling a conference of all interested 
parties for the consideration of this 
subject. The conference was duly 
held in the offices of the Commission, 
on October 4, 1929, and was attended 
by representatives of several of the 
motor trarisportation companies and 
by representatives of several insur- 
ance companies. As a result of the 
conference and of our investigation, 
we find that it is necessary for us to 
formulate some general rules concern- 
ing such instruments. 

Question was raised by agents of 
the insurance companies as to the 
power of this Commission to accept a 
bond instead of insurance policy. 
The statute provides that no motor 
transportation company may operate 
without filing “a liability insurance 
policy or bond.” The agents, through 
their attorneys, filed an extensive 
written memorandum, opposing the 
acceptance of bonds. The matter was 
submitted by the Commission to the 


attorney general, who rendered a writ- 
ten opinion, advising us that we are 
required by the terms of § 4, Chapter 
150, Laws of Nebraska, 1927, which 
reads, in part, as follows: 

“No motor transportation company 
shall operate in any manner as such, 
in the state of Nebraska until there 
has been filed with the Nebraska State 
Railway Commission a liability in- 
surance policy or bond, which shall 
be approved by the Commission and 
be in form prescribed by the Com- 
mission, in such sum and with such 
other terms and provisions as the 
Commission may deem necessary, ade- 
quately to protect the interest of the 
public, having due regard for the 
number of persons and amount of 
property affected.” 

To accept either an insurance policy 
or a bond, whichever the applicant 
may wish to file. He states that we 
have no choice in the matter; that 
either a bond or a policy of insurance, 
if in proper form and in sufficient 
amount adequately to protect the pub- 
lic, should be received. The Commis- 
sioners agree with this interpretation 
of the law and will, therefore, accept 
bonds, if requisite in form and 
amount, and signed by suitable sure- 
ty companies. 

The distinction between a bond and 
an insurance policy should be kept 
clearly in mind. While they equally 
protect the public, they are entirely 
different as affecting the bus operator. 
If an operator carrying insurance has 
an accident resulting in $10,000 dam- 
age, the insurance company pays the 
person or persons injured (or settles 
judgments for the loss) and the op- 
erator of the bus is relieved of liabil- 
ity and owes the insurance company 
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nothing therefore. His whole liabil- 
ity to the insurance company is rep- 
resented by the premium he pays. 
If, on the other hand, an operator 
having a bond has a similar accident 
with the same damage resulting, and 
the bonding company pays the persons 
injured the $10,000, it thereupon 
looks to the operator for the repay- 
ment of the $10,000. In the one case 
the operator loses nothing. In the 
other case he loses $10,000. In other 
words, an insurance policy protects 
the operator and the public while an 
indemnity bond protects only the pub- 
lic. The cost of an insurance policy 
is, as may be readily seen, much great- 
er than the cost of a bond. In all cas- 
es a bonding company requires in- 
demnity from the operator and unless 


he can furnish such indemnity he can- 


not secure a surety bond to protect the 
public. 

It may be that an insurance policy 
is more desirable than a bond, but that 
is a matter of policy that only the 
legislature has power to determine. 

The legislature has, however, placed 
upon this Commission the duty of de- 
termining the amount and condition 
of the bond. As to amount, the only 
direction of the statute is that the 
bond “shall be in such sum 
adequately to protect the interest of 
the public, having due regard for the 
number of persons and amount of 
property affected.” We have given 
the subject careful consideration and 
have determined that the amounts set 
forth in the table below are the sums 
that will adequately protect the pub- 
lic. [Table omitted.] 
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Re Grafton Power Company 


[D-1306, Order No. 2178.] 


Electricity — Export of power — Policy of state — Protection of domestic line. 
1. The policy of New Hampshire as expressed by the statute regulating 
the exportation of electricity generated by water power is clearly to the 
effect that such energy may be exported only when there is no available 
market within the state at fair rates, and where the energy is not rea- 
sonably required for domestic use, p. 349. 


Electricity — Export of power — Protection of domestic supply — Conse 


tion of plant. 


2. An electrical utility functioning in a state where the exportation of 
energy is subordinated by law to the requirements of the domestic terri- 
tory is obliged to construct its plant and equipment in such a manner as 
to enable it best to conform to its primary obligations, p. 349. 

Monopoly and competition — Designation of territory. 
3. The designating of territory to the utilities by the Commission does not, 


strictly speaking, confer monopolistic rights since all grants are condi- 
tioned upon the utilities rendering adequate service at reasonable rates, 


p. 350. 
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Monopoly and competition — Competition between wholesaling utilities. 
4. Notwithstanding the policy of the Commission to disallow competition 
in the interest of the public between distributing electrical utilities, the 
Commission refused to grant a territorial monopoly to a wholesaling util- 


ity, p. 351. 


Monopoly and competition — Commission jurisdiction — Designation of territory 


— Wholesale company. 


Statement that the Commission has authority to designate territorial rights 


to wholesaling utilities, p. 350. 


[December 23, 1929.] 


ETITION by a wholesale power company for authority to 
construct and operate certain transmission lines and to sell 
power at wholesale; granted om conditions. 


APPEARANCES: Frederick J. Dunn 
and Allen Hollis, for the petitioner; 
Richard Shute, for the Derry Electric 
Company; Robert W. Upton, for 
George E. Patch of Hopkinton; Fred 
E. Gleason, for the Green Mountain 
Power Corporation ; Avery R. Schiller 
and Everett H. Maxcy, for the Public 
Service Company of New Hampshire, 
as its interests may appear; Burdette 
A. Johrison, for the Electric Utilities 
of the White Mountains, as their in- 
terests may appear. 


Morse, Commissioner: This is a 
petition brought by the Grafton Pow- 
er Company, pursuant to the provi- 
sions of P. L. Chap. 240, § 21, seek- 
ing authority to engage within this 
state and elsewhere in the business of 
supplying the public with electricity, 
by sales to other public utilities and 
municipalities engaged in distributing 
electricity to consumers, and for au- 
thority to begin and carry to com- 
pletion in certain towns and one city, 
the construction of transmission lines 
suitable for transmitting electricity 
generated at plants in Littleton and 
Monroe, and such other plants as the 


petitioner may construct, together 
with proper and useful accessories, ap- 
paratus, or appliances used in connec- 
tion with the lines. 

The petition was dated September 
13, 1929, on which day it was filed 
with the Commission. After proper 
notice, hearings thereon were held at 
the office of the Commission on Oc- 
tober 21, October 28, November 6, 
November 12, and November 19, 
1929. 

The petitioner, a subsidiary of the 
New England Power Association, has 
previously received from this Com- 
mission permission and approval to 
begin and carry to completion the con- 
struction of hydroelectric plants in 
Monroe and Littleton in connection 
with the development of Fifteen Mile 
Falls, so-called, on the Connecticut 
river, and upon completion thereof to 
operate as an electrical public utility 
pursuant to the provisions of its char- 
ter and the laws of this state. Re 
Grafton Power Co. (1928) 11 Ann. 
Rep. N. H. P. S. C. 455, 460, P.U.R. 
1929D, 555, and 11 Ann. Rep. N. H. 
P. S.C. 517, 518. It has also received 
authority to engage in the business of 


347 





NEW HAMPSHIRE PUBLIC SERVICE COMMISSION 


transmitting or conveying electricity 
generated by water beyond the con- 
fines of the state. Re Grafton Power 
Co. (1929) 12 Ann. Rep. N. H. P. S. 
C. 194, 201, P.U.R.1929E, 250. 
Under the order in the last men- 
tioned case, the exportation of energy 
is conditioned on the petitioner fur- 
nishing service to consumers within 
the state at fair, just, and reasonable 
rates; discontinuing exporting in 
whole or in part when any portion of 
such energy is reasonably required 
for use within the state; making such 
contracts for the delivery of energy 
to cther utilities as this Commission 
shall order to be for the public good; 
making no contract at rates other than 
those permitted by the Commission 
and the incorporating of that order 
as a condition and one of the terms 


of all contracts involving the sale of-’ 


the whole or any part of energy ex- 
ported. 

It will be seen, therefore, that al- 
though authority has been received 
authorizing the erection of two plants 
and the exportation of energy gener- 
ated therein, and the engaging in the 
business as a public utility, as limited 
by the orders, no authority is held to 
function in any towns other than 
Littleton and Monroe. 

It is the intention of the petitioner 
to transmit its energy from the source 
of generation to a substation at 
Tewksbury, Massachusetts, over a 
high tension transmission line at 220,- 
000 volts. The distance from the 
source to Tewksbury is 126 miles. 
Record, page 2, hearing of October 
28, 1929. The immediate plans con- 
template the installation of a so-called 
stablizing substation in Andover, 
about midway of the line. At Tewks- 


bury the energy will be stepped to 
lower voltages and distributed to, 
among others, subsidiaries of the New 
England Power Association. The 
course of the line passes through the 
following towns and city: Littleton, 
Monroe, Lyman, Bath, Haverhill, 
Benton, Warren, Wentworth, Rum- 
ney, Groton, Hebron, Alexandria, 
Hill, Andover, Salisbury, Boscawen, 
Webster, Concord, Hopkinton, Bow, 
Dunbarton, Goffstown, Bedford, 
Merrimack, Litchfield, Londonderry, 
Hudson, Windham and Pelham, Ex- 
hibit No. 3, which is 95 sheets num- 
bered from 1 to 95, inclusive, marked 
T-1458 to and including T-1552, 
Record, page 8, hearing of October 
28, 1929. 

All easements for the right of way 
which will be 350 feet wide, we are 
advised have already been acquired 
and are as shown in detail on Exhibit 
No. 3. 

The initial plans do not anticipate 
the taking of energy from the line 
between the source and the Tewks- 
bury substation. The petitioner, how- 
ever, “Will, when requested by the 
Commission, install at Andover or 
other suitable places in New Hamp- 
shire, appropriate facilities for the 
taking of energy from the line in 
question.” Record, page 41, hearing 
of November 19, 1929. 

Prior to the construction of the line 
in question or the transmitting of 
energy thereover, authority so to do 
must be received from the Commis- 
sion to conform to the requirements 
of said § 21. Notwithstanding the 
fact that the use of the line may be 
confined to transmission of electricity, 
permission may be granted only when 
it appears after due hearing that the 
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engaging in business, construction or 
exercise of right, privilege or fran- 
chise would be for the public good. 
P. L. Chap. 240, § 24. That section 
invests the Commission with authority 
to “prescribe such terms and condi- 
tions for the exercise of the privilege 
granted under such permission as 
it shall consider for the public inter- 
est.” 

Construction of the hydroelectric 
plant in the town of Monroe, com- 
monly referred to as the Lower De- 
velopment, has been under way for 
some time. Some distance below the 
so-called Lower Development, the pe- 
titioner intends to erect a third plant 
known as the McIndoes Development. 
Energy when generated at the pro- 
posed McIndoes Development or the 
development in Littleton, generally 
called the Upper Development will be 
transmitted to the Lower Develop- 
ment where it will be put upon the 
line in question. That energy will of 
necessity enter a switching station 
which shall be located southerly of the 
dam and adjacent thereto, approxi- 
mately as shown on plan H-4141-0, 
filed with the Commission on Decem- 
ber 6, 1929, and bearing the legend 
“Grafton Power Company, 15 Mile 
Falls—Lower Development General 
Layout Plan and Sections.” 

In connection with the switching 
station, there will be installed a local 
distributing substation. It shall be lo- 
cated also southerly of the dam and 
approximately as shown on said plan. 
From it distribution will be made to 
power customers of the petitioner at 
much lower voltage than that at which 
the energy will be transmitted over 
the line running to Tewksbury. 

[1] The attitude of this state is 
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very clear with respect to the trans- 
mission beyond its confines of electric 
energy generated by water power. 
Re Grafton Power Co. (1929) 12 
Ann. Rep. N. H. P. S. C. 194, P.U.R. 
1929E, 250. 

Our legislature, by P. L. Chap. 240, 
§§ 33 and 34, as amended, has in sub- 
stance stated, if in the state there is 
no available market at fair rates for 
the energy, it may be exported until 
such is reasonably required for use 
within the state when it shall be here 
sold upon terms as favorable as shall 
be granted to consumers outside the 
state. 

[2] The development at Fifteen 
Mile Falls at this time is justified be- 
cause until there is a market here for 
the power, it may be exported to any 
existing market. That market pro- 
duces enough revenue to assure suffi- 
cient earnings to warrant development 
in advance of the actual need here. 
Early development because of an out- 
side market must not be permitted to 
befog the only basis on which expor- 
tation is permissible, namely, that the 
power demands in New Hampshire 
must always be first satisfied at rea- 
sonable rates. It is, therefore, incum- 
bent upon the petitioner to so con- 
struct its plant and equipment as to en- 
able it to best conform to its primary 
obligations. In other words, exporta- 
tion of power is merely an incident to 
the business of the petitioner, and its 
lines, equipment, and plant must be 
constructed with that end in view. If 
this were not done, an unfair burden 
would be imposed upon the New 
Hampshire public. 

Consent to the present heavy con- 
struction over which the exported 
energy will flow must not be construed 
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as our determining that type as best 
suited to serve New Hampshire users. 

Among other things, the service to 
be rendered the public is evidence en- 
titled to be given weight in determin- 
ing whether a thing is for the public 
good. In that connection the Com- 
mission inquired on what basis the 
petitioner would be willing to sell 
energy to other utilities in different 
parts of the state, which are engaged 
in distribution to the public. <A rep- 
resentative of one of the “Insull’’ com- 
panies, so-called, who appeared, 


claimed, “If we are supplying a utility 
at the present time and supplying it at 
reasonable rates, I don’t think that the 
Grafton Power Company or any other 
company has a right to come in and 
bid for that business against us.” 
Hearing, November 19, 1929, page 


35. 

Were that claim recognized, it 
would reverse the heretofore uniform 
practice of utilities within this juris- 
diction. The present network of lines 
of the Insull interests was established 
under the policy of unrestricted com- 
petition in the wholesale of electricity 
to other utilities and municipalities. 
It so happens the petitioner will be the 
first utility able to compete in a large 
way in that business. Doubtless the 
Commission has authority to desig- 
nate territorial rights to wholesaling 
utilities as is done in case of utilities 
distributing direct to the consumer. 
This we have never done. To do so 
now would give the Insull companies 
virtual monopoly in the territory 
through which the main transmission 
line of the petitioner will pass. That 
would prevent the petitioner from 
making sales of power to certain non- 
generating utilities and others whose 


generating facilities are insufficient to 
produce the quantity and quality of 
energy required. 

[3] Monopoly has always been 
considered odious at common law, 
inimical to the public welfare, and 
against public policy. It is general- 
ly held that state legislatures may 
grant exclusive franchises. Although 
it has been stated that it is doubtful 
whether the legislature can delegate 
the power to grant franchises, it is 
generally recognized that a franchise 
may be derived indirectly from the 
state through an agency to which the 
power is delegated. This Commis- 
sion is the agency in this state to 
which has been delegated the power to 
designate what public utilities may do 
business and where, by requiring 
them to obtain permission and ap- 


‘ proval as a condition precedent to op- 


erating. This clothes the Commis- 
sion with authority to designate terri- 
torial rights in specific instances. 
Such designation of territory and the 
fact that only one utility is authorized 
by the Commission to operate in a 
limited area has resulted in the gen- 
eral understanding by both utilities 
and public that the Commission 
grants monopolistic privileges. 78 
N. H. 330, 332, P.U.R.1917E, 345, 
100 Atl. 668. Theoretically, how- 
ever, monopolistic rights are not given 
as all grants are conditioned upon the 
utility’s functioning adequately and 
with reasonable charges. No utility 
has a monopoly as of common right. 

The general principles above stated 
have been applied to franchises in re- 
spect to supplying electricity. The 
Commission, in exercising its author- 
ity, has had as its object the general 
welfare of the public. 
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[4] It has been the policy of this 
Commission, in common with that of 
most regulatory bodies, to disallow 
competition in the transportation of 
passengers, distribution of gas and the 
distribution of electricity to the public. 
This action was based on the theory 
that the paralleling of lines and facili- 
ties is an unnecessary and uneconom- 
ical duplication of service when the 
business is being conducted under the 
supervision of a regulatory body with 
broad powers as respects rates and 
service. 

The petitioner and the Insull com- 
panies present an entirely different set 
of facts than heretofore presented to 
the Commission so far as the whole- 
saling of power is concerned. It has 
above been stated that the petitioner’s 
line, of necessity, will largely parallel 
lines of the Insull companies now 
wholesaling power to certain unasso- 
ciated or independent utilities. If 
such utilities are to be barred from 
dealing direct with the petitioner, the 
Insull interests will serve as a middle- 
man if they are buying from the peti- 
tioner and reselling to the independent 
utilities, or the independents will be 
precluded from doing as heretofore, 
namely, obtaining power in bulk from 
whomever they please. 

The petitioner has indicated its im- 
mediate intention of disposing of 
energy in the state through existing 
interconnections with other utilities. 
Those are now principally with the 
Insull companies. There is of course 
no objection to taking advantage of 
existing interconnections. This should 
not be construed, however, as exclud- 
ing the desirability of other avenues 
af sale. 

Although not an issue in this case, 


for the guidance of the petitioner we 
feel we should now make it clear that 
we are not ready to extend territorial 
monopoly to wholesaling utilities. 
The privileges of monopoly will be 
granted when sound economic reasons 
dictate that such procedure is for the 
public good. It is the duty of the peti- 
tioner to dispose of such of its energy 
as it can find a market for in the state. 

It is believed that the construction 
of the transmission line in question 
and the engaging in business in the 
several towns and city should be per- 
mitted, subject to certain conditions 
that are imposed in the public inter- 
est as specified in the accompanying 
order. 

Storrs and Brown, Commissioners, 
concurred. 


Orver No. 2178. 


Upon consideration of the forego- 
ing report, which is made a part here- 
of, it is 

Ordered, that the Grafton Pow- 
er Company be permitted to begin and 
carry to completion in Littleton, Mon- 
roe, Lyman, Bath, Haverhill, Benton, 
Warren, Wentworth, Rumney, Gro- 
ton, Hebron, Alexandria, Hill, An- 
dover, Salisbury, Boscawen, Webster, 
Concord, Hopkinton, Bow, Dunbar- 
ton, Goffstown, Bedford, Merrimack, 
Litchfield, Londonderry, Hudson, 
Windham, and Pelham, the construc- 
tion of transmission lines suitable for 
transmitting from its generating 
plants in Monroe and Littleton, and 
such other plants as the petitioner may 
construct, electricity generated there- 
in, together with proper and useful 
accessories, apparatus, and appliances, 
and to engage in said towns and city 
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in the business of a public utility to 
the extent, until otherwise ordered by 
this Commission, of supplying the 
public with electricity by sales to other 
public utilities and municipalities pur- 
suant to the provisions of its charter 
and the laws of the state of New 
Hampshire, provided, however, that 
the authority hereby granted shall be- 


come void and of no effect upon the 
failure of the Grafton Power Com- 
pany, its successors and assigns, to 
conform to the lawful orders of the 
Public Service Commission within 
thirty days after notice thereof or in 
case of an appeal from any such order 
within thirty days after final adjudi- 
cation thereof. 





LOUISIANA SUPREME COURT 


Richland Gas es cit Incorporated 


J. A. Hale et al. 


[No. 29810.] 


Rayville Gas Company, Incorporated 


Louisiana Public Service Commission 


[No. 30147.] 
(169 La. —, 125 So. 130.) 


Certificates — When required — Grantee of franchise — Gas business. 
1. The grantee of a municipal franchise to operate a gas utility is not re- 
quired to secure from the Louisiana Commission a certificate of conven- 
ience and necessity before engaging in business provided for by the fran- 
chise, p. 356. 

Constitutional law — Conflicting franchises — None-xclusive. 
2. On the grant of a franchise not in terms exclusive, there is no consti- 
tutional obligation on the state or municipality not to grant to another 
corporation a similar franchise, even though the latter greatly impairs or 
destroys the value of the former, p. 358. 

Constitutional law — Impairment of contract — Conflicting franchises. 
3. The grant of a gas franchise, not in terms exclusive, does not make the 
granting of a subsequent franchise an impairment of a contract implied 
in the first franchise, p. 358. 

[November 4, 1929.] 
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Sz by a natural gas company to restrain an order of the 

Public Service Commission prohibiting it from continuing 

operations, in which a competing gas company intervened, and 

suit by latter to restrain operation by new utility; judgment 

of the lower court sustaining the right of new company to 
operate affirmed. 


APPEARANCES: Barksdale, Bullock, 
Warren, Clark & Van Hook, of 
Shreveport, and Hodge & Barnett, of 
Rayville, for Richland Gas Company; 
Francis Williams, of New Orleans, 
for Louisiana Public Service Commis- 
sion; George Wesley Smith, T. H. 
McGregor, C. J. Ellis, Jr., and War- 
ren Hunt, all of Rayville, and W. M. 
Barrow, Baton Rouge, for Rayville 
Gas Company. 


Lanp, J.: As the issues involved 
in the above cases are largely similar, 
they have been consolidated for the 
purposes of trial. 

On July 20, 1927, the town of Ray- 
ville, by Ordinance No. 144, granted 
a franchise to T. L. James for the 
distribution and sale of natural gas 
in the town, the rate to be charged for 
gas being fixed at 70 cents per thou- 
sand cubic feet to domestic consum- 
ers. 

This franchise was acquired later 
by the Richland Gas Company, Inc., 
which commenced the sale and distri- 
bution of gas to the inhabitants of the 
town of Rayville, and is still engaged 
in that business. 

On August 28, 1928, by Ordinance 
No. 158, the town of Rayville granted 
a similar franchise to J. A. Hale; and 
in this franchise the rate to be charged 
for gas is fixed at 35 cents per thou- 
sand cubic feet to domestic consumers. 
This franchise was sold and trans- 


P.U.R.1930B.—23. 
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ferred to the Rayville Gas Company, 
Inc. 

On December 24, 1928, while the 
Rayville Gas Company was engaged 
in constructing a plant and laying 
pipes along the streets and alleys of 
the town of Rayville, for the purpose 
of furnishing gas to the inhabitants at 
a lower rate, the Richland Gas Com- 
pany filed suit in the district court of 
Richland parish, attacking the validity 
of Ordinance No. 158 on various 
grounds, and alleging that, if the town 
of Rayville can lawfully grant an ad- 
ditional franchise, said ordinance 
cannot have effect nor be executed 
without the approval and authority of 
the Louisiana Public Service Commis- 
sion, and that no such approval or au- 
thority has been granted or obtained 
by the Rayville Gas Company. 

In that suit, the Richland Gas Com- 
pany obtained a temporary restraining 
order prohibiting the town of Ray- 
ville and the Rayville Gas Company 
“from laying pipe and continuing the 
construction of a plant for the osten- 
sible purpose of supplying gas to, and 
soliciting business from, and making 
contracts with, the inhabitants of the 
town of Rayville for the sale of gas, 
or otherwise engaging or offering to 
engage in the public service of dis- 
tributing and selling natural gas in 
said town in competition with peti- 
tioner,” the Richland Gas Company. 

On January 16, 1929, after a hear- 
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ing on the rule for a preliminary in- 
junction, the temporary restraining 
order issued in the case was set aside, 
and the demands of the Richland Gas 
Company were rejected. 

A motion for new trial was over- 
ruled, and a devolutive appeal was tak- 
en to this court; bond being filed in 
the lower court January 22, 1929. 

On May 24, 1929, the Louisiana 
Public Service Commission promul- 
gated Order No. 606, P.U.R.1929D, 
353, 359, reading in part as follows: 

“Ordered, that the Rayville Gas 
Company, Inc., its officers, agents, 
and employees, and all persons asso- 
ciated or connected with it, be and 
they are hereby directed and required 
to cease and desist from vending, 
transmitting, supplying, or delivering 
natural gas, as a public service, or 


from in any manner engaging in the’ 


business of vending, transmitting, 
supplying, or delivering natural gas, 
as a public service, in the town of Ray- 
ville, Louisiana, unless and until the 
said Rayville Gas Company, Inc., shall 
have first applied to and secured from 
the Louisiana Public Service Com- 
mission authority to so engage in 
vending, transmitting, supplying and 
delivering natural gas in the town of 
Rayville, Louisiana.” 

In the case of Rayville Gas Co. v. 
Louisiana Public Service Commission, 
the gas company filed a petition in the 
district court of East Baton Rouge 
appealing from Order No. 606 issued 
by the Commission, and attacking 
same as ultra vires, null and void, un- 
reasonable, oppressive, and wholly un- 
authorized by any law of the state of 
Louisiana, constitutional or statutory. 

The Rayville Gas Company avers 
that the enforcement of said order will 


destroy its investment and will consti- 
fute the taking of its property without 
due process of law. 

Said company further avers that 
the Commission is about to proceed 
against it for violating said order and 
will assess fines and penalties against 
it to such an extent as to prevent it 
from carrying on its business, and 
as to result in the confiscation of its 
property. 

Said company prays for judgment 
annulling said order, and perpetual- 
ly enjoining the Commission from en- 
forcing same. 

The Louisiana Public Service Com- 
mission, in answer to the petition of 
the Rayville Gas Company, Inc., ad- 
mits that the town of Rayville is a 
municipal corporation, but denies that 
said municipality has any right or au- 
thority in law to grant a franchise for 
the operation and conduct of a natural 
gas distributing system in the town 
of Rayville, as a public utility, until 
the grantee of such franchise shall 
have applied for and secured from the 
Commission a proper certificate of 
convenience and necessity to engage 
in the business of a public utility. 

On July 3, 1929, the rule nisi was 
made absolute, and a temporary in- 
junction was issued by the district 
court of East Baton Rouge, restrain- 
ing the Louisiana Public Service Com- 
mission from enforcing or attempting 
to enforce its order, No. 606, promul- 
gated on May 24, 1929, supra. 

On July 8, 1929, a devolutive ap- 
peal was taken from this judgment to 
this court by the Commission and by 
the Richland Gas Company, the in- 
tervener. 

In the opinion of the Commission, 
ha.ided down on May 24, 1929, supra, 
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at p. 357 of P.U.R.1929D, and result- 
ing in the issuance of Order No. 606, 
it is said in part: 

“From the foregoing it will be seen 
that the reasonablness of the natural 
gas rates of neither petitioner nor re- 
spondent in the town of Rayville is in 
issue. The only question to be deter- 
mined, at this time, is as to whether 
the Rayville Gas Company, Inc., or 
any other person or persons, may en- 
gage in the business of a public utility 
unless and until authority so to do has 
been sought and procured from this 
Commission after an appropriate in- 
vestigation to determine whether or 
not the operation of such utility is in 
the public interest. Manifestly, this 
Commission cannot prohibit the lay- 
ing of pipes, mains and connections, 
or the construction of any of the phys- 
ical elements of a natural gas plant, 
but the question of whether the own- 
ers of such physical properties may 
engage in the public distribution and 
sale of natural gas, im competition 
with an established plant, admittedly 
under the jurisdiction of this Com- 
mission, against whose service or 
rates no protest has been urged, is a 
most serious question, and, in the pub- 
lic interest, it must be definitely set- 
tled.” 

The town of Rayville is incorpo- 
rated under Act No. 136 of 1898, as 
amended by Act No. 189 of 1920. 
Under the provisions of the original 
and of the amendatory act, a munici- 
pality has the right to grant the use 
of its streets, alleys, and public places 
for the laying of pipes for the purpose 
of serving its inhabitants with gas. 
It is expressly provided in these acts 
that “a franchise, right of way, or 
privilege of any character whatever, 


shall not be granted for a longer 
period than twenty-five years, and 
such privilege shall not be exclusive.” 
Act No. 189 of 1920, § 15, par. 8, p. 
312. 

At its last regular session in the 
year 1928 the legislature again au- 
thorized and empowered the govern- 
ing authorities of municipal corpora- 
tions, with a population not exceeding 
25,000, to grant franchises to any 
person, firm, or corporation to use and 
occupy the streets, alleys, and public 
places therein “for pipelines, mains 
for gas transportation and distribu- 
tion system and appurtenances.” It is 
expressly provided in this act: “. .. 
But such franchises, rights and privi- 
leges shall not be exclusive, nor be for 
a longer period than twenty-five years 
and shall be subject to such terms, 
conditions and stipulations as may or 
shall be prescribed by the Governing 
Authorities of said municipalities.” 
Act No. 76 of 1928. 

At its last regular session in the 
year 1928 the legislature also passed 
Act No. 80 to confirm and validate all 
franchises theretofore granted by the 
governing authorities of municipal 
corporations (cities of more than 75,- 
000 population excepted) to any per- 
son, firm, or corporation to use the 
streets, alleys, and public places of 
said municipalities “for the purpose 
of constructing, maintaining, and op- 
erating pipe-lines and mains 
for gas transportation and distribu- 
tion systems and appurtenances.” Act 
No. 80 of 1928. 

As the “Railroad Commission” and 
as the “Public Service Commission,” 
this Commission has been in existence 
since the year 1898, and from that 
date to the present time the fixed pub- 
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lic policy of the state has been that 
gas franchises granted by the munici- 
palities of the state shall not be exclu- 
sive. 

The power to grant gas franchises 
has been vested by the legislature in 
the municipalities of the state, and not 
in the Louisiana Public Service Com- 
mission. The power to confirm and 
validate such franchises has been ex- 
ercised directly by the legislature in 
the recent enactment of Act No. 80 
of 1928. 

The Commission has the pow- 
er to supervise and regulate public 
utilities as it finds them. It has noth- 
ing to do with creating or bringing 
them into existence. That is a matter 
for other branches of the government. 
Orr v. Highway Commission (1925) 
159 La. 930, 106 So. 384; New Or- 
leans Pontchartrain Bridge Co. v. 
Public Service Commission (1927) 
162 La. 874, 111 So. 265. 

[1] There is no law of this state 
requiring the grantee of a municipal 
franchise to secure from the Commis- 
sion a certificate of public convenience 
or necessity before engaging in the 
business provided for by the fran- 
chise. 

“The Commission possesses no oth- 
er power than that conferred upon it 
by the law of its creation, and under 
that law it has at the utmost only the 
power that is conferred in express 
terms or by necessary or fair implica- 
tion.” Western U. Teleg. Co. v. Rail- 
road Commission (1908) 120 La. 
758, 762, 45 So. 598, 599. 

The Louisiana Public Service Com- 
mission is created by § 3 of article 6 
of the Constitution of 1921, and its 
powers are set forth in § 4 of the same 
article as follows: 
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“Section 4. The Commission shall 
have and exercise all necessary power 
and authority to supervise, govern, 
regulate, and control all common car- 
rier railroads, street railroads, inter- 
urban railroads, steamboats, and other 
water craft, sleeping car, express, tele- 
phone, telegraph, gas, electric light, 
heat and power, water works, common 
carrier pipe lines, canals (except irri- 
gation canals), and other public utili- 
ties in the state of Louisiana, and to 
fix reasonable and just single and 
joint line rates, fares, tolls or charges 
for the commodities furnished, or 
services rendered by such common 
carriers or public utilities, except as 
herein otherwise provided. 

“The power, authority, and duties 
of the Commission shall affect and 
include all matters and things con- 


‘nected with, concerning, and growing 


out of the service to be given or ren- 
dered by the common carriers and 
public utilities hereby, or which may 
hereafter be made subject to super- 
vision, regulation and control by the 
Commission. The right of the legis- 
lature to place other public utilities un- 
der the control of and confer other 
powers upon the Louisiana Public 
Service Commission respecting com- 
mon carriers and public utilities is 
hereby declared to be unlimited by any 
provision of this Constitution. : 
“The said Commission shall have 
power to adopt and enforce such rea- 
sonable rules, regulations, and modes 
of procedure as it may deem proper 
for the discharge of its duties, and it 
may summon and compel the 
production of books and papers, take 
testimony under Commission, and 
punish for contempt as fully as is pro- 
vided by law for the district courts.” 
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The Supreme Court of the United 
States, in the case of Stone v. Farm- 
ers’ Loan & Trust Co. (1886) 116 U. 
S. 307, 331, 29 L. ed. 636, 6 Sup. Ct. 
Rep. 334, 345, 388, 1191, says: 
“From what has thus been said, it is 
not to be inferred that this power of 
limitation or regulation is itself with- 
out limit. This power to regulate is 
not a power to destroy, and limitation 
is not the equivalent of confiscation.” 
The jurisdiction of the Arkansas 
Railroad Commission extends to and 
includes “all matters pertaining to the 
regulation and operation of: (a) all 
common carriers.” 

Under the power delegated, the Ar- 
kansas Railroad Commission pro- 
mulgated the following general rule: 
“No person or motor transportation 
company shall begin to operate any 
motor propelled vehicle for the trans- 
portation of persons or property or 
both for compensation between fixed 
termini or over a regular or irregular 
route in this state without first obtain- 
ing fom the Railroad Commission a 
certificate declaring that public con- 
venience and necessity require such 
operation.” [P.U.R.1927A, 371, 
373.] 

After issuing the required certifi- 
cates to two concerns to operate a 
motor bus line over certain public 
highways in Union and Ouachita 
counties, Arkansas, the Commission 
refused a similar certificate to the In- 
dependent Bus Line. The applicant 
challenged the authority of the Com- 
mission to promulgate such rule or to 
deny to it the privilege of operating 
motor bus lines over the highways in 
question. 

The supreme court of Arkansas in 
the case mentioned, Railroad Com- 


RICHLAND GAS CO. INC. v. HALE 


357 


mission v. Independent Bus Lines 
(1926) 172 Ark. 3, P.U.R.1927A, 
371, 373, 285 S. W. 388, 390, said in 
part: “It follows, then, that if such 
authority exists in the Railroad Com- 
mission, it is by necessary implication 
from language used in the statute. 
The language is not broad enough to 
justify the implication. ‘Regulation 
and operation’ does not import the 
right of denial or the right to grant 
an exclusive franchise or permit 
which, in effect, involves a denial to 
some. ‘Regulation’ is not synonymous 
with ‘prohibition,’ and a delegation of 
the authority by the legislature to 
regulate does not imply authority to 
prohibit.” 

In Ex parte Patterson (1900) 42 
Tex. Crim. App. 256, 58 S. W. 1011, 
1012, 51 L.R.A. 654, it is said: “The 
power to regulate does not properly 
include the power to suppress or pro- 
hibit, for the very essence of regula- 
tion is the existence of something to 
be regulated. The power to 
regulate includes the power to re- 
strain,.so long as the restraint im- 
posed is reasonable. The restraint 
must not so confine the exercise of any 
occupation as to amount to a prohibi- 
tion.” 

“The term ‘regulate’ . . . ordi- 
narily implies, not so much the estab- 
lishment of a new thing, as the ar- 
rangement in proper order of such 
as already exists.” United States v. 
Harris (1830) 26 Fed. Cas. 185, 192 
[No. 15315]. 

So, the terms “supervise, govern, 
and control” necessarily assume the 
existence and operation of some pub- 
lic utility, and “matters and things 
connected with, concerning, and 
growing out of the service to be given 
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and rendered,” as expressly declared 
in § 4 of article 6 of the Constitution 
of 1921, in conferring upon the 
Louisiana Public Service Commission 
powers of supervision, regulation, and 
control respecting common carriers 
and public utilities of the state. 

If a public utility cannot operate 
as such without obtaining a certificate 
of public necessity or convenience, 
and if the Commission has the power 
to withhold such certificate, then it 
has the power to prohibit the opera- 
tion of such utility and to confiscate 
its property. Such is not the law in 
this state. 

Besides, the Commission, by refus- 
ing such certificate, would have the 
power to create a gas monopoly in the 
town of Rayville, contrary to tlie fixed 


public policy of the state, declaring ., 


that gas franchises shall not be ex- 
clusive. 

2. The Richland Gas Cumpany 
contends : 

(a) That the town of Rayville was 
without power to grant a second fran- 
chise and fix rates therein for com- 
petitive public service other than those 
established in its prior franchise. 

(b) That the ordinance granting 
the second franchise impairs the obli- 
gation of the prior contract with 
plaintiff implied in its franchise. 

(c) That the town of Rayville is 
not large enough to support two gas 
companies. 

As we have shown, the town of 
Rayville has the right under its char- 
ter, Act No. 136 of 1898, as amended, 
to grant gas franchises, and under the 
law cannot grant an exclusive fran- 
chise. 

[2] It is well settled that: “On the 
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grant of franchise not in terms ex- 
clusive, there is no constitutional obli- 
gation on the state or municipality not 
to grant to another corporation a 
similar franchise, even though the 
latter greatly impairs or destroys the 
value of the former. No fran- 
chise will be held exclusive unless the 
intention to grant an exclusive privi- 
lege clearly appears.” 12 C. J., Con- 
stitutional Law, art. 659, notes 41, 45; 
12 R. C. L., Franchises, art. 23, note 
12; Rushville v. Rushville Nat. Gas 
Co. (1891) 132 Ind. 575, 28 N. E. 
853, 15 L.R.A. 321; Crouch v. Mc- 
Kinney (1907) 47 Tex. Civ. App. 54, 
104 S. W. 518. 

“Exclusive rights to public fran- 
chises are not favored.” They must 
be specially provided for. Wright v. 
Nagle (1880) 101 U. S. 791, 796, 25 
L. ed. 921. 

[3] As to the impairment of the 
contract implied in the first franchise 
granted to the Richland Gas Company 
by the granting of a second franchise 
to the Rayville Gas Company, it is 
well settled that: “If a state grant 
no exclusive privileges to one com- 
pany which it has incorporated, it im- 
pairs no contract by incorporating a 
second one which itself largely man- 
ages and profits by to the injury of 
the first.” Washington & B. Turn- 
pike Co. v. Maryland (1865) 3 Wall. 
(70 U. S.) 210, 18 L. ed. 180; High 
on Injunctions, 902; Rockland Water 
Co. v. Camden & R. Water Co. 
(1888) 80 Me. 544, 15 Atl. 785, 1 
L.R.A. 388; 12 C. J., Constitutional 
Law, art. 699. 

Judgments affirmed. 

Rehearing denied December 2, 
1929. 
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RE UTILITIES POWER & LIGHT CORPORATION 


MISSOURI PUBLIC SERVICE COMMISSION 


Re Utilities Power & Light Corporation 


[Case Nos. 6722, 6723.] 


Sale — Acquisition of stock by holding company — “Doing business.” 
A statute requiring a foreign corporation to secure a license from the secre- 
tary of state before doing business within the state was held not to be 
applicable to a holding company whose activities were limited to the acqui- 
sition of securities of other corporations, and to the furnishing of financial 
and other administrative service to local corporations. 


[March 1, 1930.] 
A PPLICATION of a holding company for authority to acquire 


more than 10 per cent of the securities of a public utility; 
granted. 


By the ComMISsSION : 


I. 


Case No. 6722 is an application of 
Utilities Power & Light Corporation, 
a Virginia corporation, for our per- 
mission and authority to purchase, ac- 
quire, and hold more than 10 per cent 
of the shares of stock (prior pre- 
ferred, preferred, or common) of La- 
clede Power & Light Company, and/ 
or voting trust certificates for such 
shares at any time outstanding. 

Case No. 6723 is also an applica- 
tion of said Utilities Power & Light 
Corporation, and requests our permis- 
sion and authority to purchase, ac- 
quire, and hold more than 10 per cent 
of the shares of stock (preferred or 
common) of the Laclede Gas Light 
Company at any time outstanding. 

These cases were consolidated and 
heard jointly before the Commission 
at Jefferson City on November 19, 
1929. The applicant was represented 
at the said hearing by counsel as was 


the city of St. Louis, Missouri, party 
intervener; evidence was taken, and 
the matters involved are now before 
us for decision. 


II. 


Stated simply, these cases involve 
the transfer from one holding com- 
pany (Laclede Gas & Electric Com- 
pany) to another holding company 
(Utilities Power & Light Corpora- 
tion) of more than 10 per cent of 
the total capital stock issued by two 
Missouri public utility corporations, 
to-wit, the Laclede Gas Light Com- 
pany and the Laclede Power & Light 
Company. 

The Laclede Gas Light Company is 
the corporation that manufactures, 
distributes, and sells artificial gas in 
and to the city and citizens of St. 
Louis. Its total outstanding capital 
stock consists of 107,000 shares of 
common stock and 25,000 shares of 
preferred stock, of which 65,517 
shares of common stock and 873 
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shares of preferred stock are now 
owned by the Laclede Gas & Electric 
Company under authority of this 
Commission granted in Case No. 
3970. 

The Laclede Power & Light Com- 
pany is the company operating, under 
lease, the electrical property owned by 
Laclede Gas Light Company in St. 
Louis. Its total outstanding capital 
stock consists of 13,200 shares of 
common stock represented by voting 
trust certificates, of which 9,206 
shares of common stock, represented 
by voting trust certificates, are owned 
by Laclede Gas & Electric Company 
under authority of this Commission 
granted in Case No. 5041. 

The Laclede Gas & Electric Com- 
pany is a holding corporation organ- 
ized under the laws of Delaware. Its 
only assets consist of the said 65,517 
shares of common stock and 873 
shares of preferred stock of Laclede 
Gas Light Company and the said 
9,206 shares of common stock rep- 
resented by voting trust certificates of 
Laclede Power & Light Company. It 
has no outstanding liabilities and has 
issued 200,000 shares of common 
stock all of which is owned by Util- 
ities Power & Light Corporation. 

The Utilities Power & Light Cor- 
poration is a holding corporation, or- 
ganized and existing under the 
laws of Virginia. As before stated, 
it owns all of the issued and outstand- 
ing capital stock issued by the Laclede 
Gas & Electric Company, to-wit, 200,- 
000 shares of common stock issued 
by the said company, and in addition 
it controls through stock ownership, 
various other utility and other cor- 
porations. 

The applicant states that its pur- 


pose herein is to transfer the stocks 
heretofore listed of Laclede Gas Light 
Company and Laclede Power & Light 
Company from the Laclede Gas & 
Electric Company to Utilities Power 
& Light Corporation, and that if such 
transfer is consummated, the Laclede 
Gas & Electric Company will be dis- 
solved. It claims that this procedure 
will simplify its corporate structure by 
the elimination of a useless interme- 
diate holding corporation, and will 
result in a saving of the taxes now be- 
ing paid by Laclede Gas & Electric 
Company. It claims further that such 
transfer will have no effect upon the 
Laclede Gas Light Company or La- 
clede Power & Light Company, either 
as to rates, service, or operations, and 
that the final ownership of the two 
operating companies will not be 


“changed by such transfer. 


The city of St. Louis opposes the 
granting of the relief herein sought 
and has filed a motion to dismiss the 
applications. 


AIT. 


The city of St. Louis in opposition, 
among other things, contends that 
the applicant is an unlicensed foreign 
corporation and, as such, is without 
the status of a legal corporation in 
this state; that certain acts heretofore 
performed by the applicant and the 
acts it seeks to perform actually con- 
stitute the doing of business under the 
provisions of Articles 1 and 7, of 
Chapter 90, R. S. Missouri, 1919; 
and that this Commission is without 
authority to entertain an application 
from an unlicensed corporation. The 
applicant admits it is not licensed to 
do business in the state of Missouri, 
but claims it is not doing business and 
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does not propose to do business in this 
state within the meaning of the stat- 
utes governing. 

The Public Service Commission is 
without authority and will not under- 
take to judicially determine the law, 
but since it is a creature of the stat- 
utes, and its jurisdiction and author- 
ity is limited to that conferred upon 
it by statute, it must of necessity take 
into consideration the provisions of 
the statutes in making its decisions. 

The Commission is of the opinion 
that the provisions of Articles 1 and 
7 of Chapter 90, R. S. Mo. 1919, 
which among other things, require 
foreign corporations to procure a li- 
cense from the secretary of state be- 
fore doing business in this state, are 
not applicable to a holding company 
whose activities are limited to the ac- 
quisition and holding of stocks, 
bonds, and securities issued or creat- 
ed by other corporations, and to the 
furnishing of financial and other serv- 
ice to other corporations. 

The Commission does not believe 
that the mere fact that the applicant 
holds stock of Missouri corporations 
which are engaged in the manufacture 
and sale of gas and electricity and 
renders to such Missouri corporations 
financial and other service, consti- 
tutes it a corporation that is engaged 
in doing business in the state of Mis- 
souri in the sense in which that term 
is used in Articles 1 and 7, of Chap- 
ter 90, R. S. Mo. 1919. 

With reference to the further al- 
legations of the city of St. Louis, we 
wish to point out that the granting of 
the applications herein will not change 
the situation as regards the Laclede 
Gas Light Company and the Laclede 
Power & Light Company from that 


now existing. The Utilities Power 
& Light Corporation can control the 
operating companies just as effective- 
ly through its intermediary, the La- 
clede Gas & Electric Company, as it 
could by direct ownership of the 
stocks involved, therefore, the mere 
transferring of the said stocks from 
the intermediary to the parent com- 
pany can have no detrimental effect 
upon the public interest. The net re- 
sult will be the elimination of a use- 
less intermediate corporation, and the 
possible saving of some taxes to the 
parent company. 

We, therefore, are of the opinion 
that the motion to dismiss filed by the 
city of St. Louis should be over- 
ruled, and that the prayers of the ap- 
plicant should be granted. 

It is, therefore, 

Ordered: 1. That the motion to 
dismiss herein filed by the city of St. 
Louis, Missouri, be and the same 
hereby is over-ruled. 

Ordered: 2. That the utilities 
Power & Light Corporation be and 
it hereby is authorized to purchase, 
acquire, take, and hold more than 10 
per cent of the issued and outstanding 
capital stock of the Laclede Power & 
Light Company, consisting of 13,200 
shares of common stock represented 
by voting trust certificates of the said 
company. 

Ordered: 3. That the Utilities 
Power & Light Corporation be and 
it hereby is authorized to purchase, 
acquire, take, and hold more than 10 
per cent of the issued and outstand- 
ing capital stock of the Laclede Gas 
Light Company, consisting of 107,- 
000 shares of common stock and 25,- 
000 shares of preferred stock of the 
said company. 
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Ordered: 4. That nothing herein 
shall be construed as a finding by the 
Commission of the value of the 
property of the Laclede Power & 
Light Company or of the Laclede 
Gas Light Company, either for rate- 
making purposes or for the future 
issuance of securities. 

Ordered: 5. That this order take 
effect ten days after the date hereof, 
and that the secretary of the Commis- 
sion shall forthwith serve a copy of 


this order on all parties interested 
herein, and that said interested parties 
be required to notify the Commission 
on or before the effective date of this 
order, in the manner required by § 
25 of the Public Service Commission 
Law, whether the terms of this order 
are accepted and will be obeyed. 


Stahl, Chairman, Ing, Hutchinson, 
Porter, and Hull, Commissioners, 
concur. 
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Re Rockland Eleétric Company 


Damages — Consequential damages — Condemnation proceedings. 
1. Consequential damages with respect to whether the taking of property 
by a utility is incompatible with public interest or injurious to the owners 
are part of the compensation allowed in condemnation proceedings, p. 
365. 

Eminent domain — Distribution lines — Statutes. 
2. A statute authorizing electrical utilities to acquire land to be used for 
distribution of electricity to the public does not limit the power of acquisi- 
tion to land needed for distribution lines as distinguished from transmis- 
sion lines, p. 365. 

[February 25, 1930.] 


FN spe of an electric company for right to exercise 
the power of eminent domain; granted. 


> 


APPEARANCES: Harry K. Lane _ tric Company for a certificate of ap- 
and Robert Carey, for Rockland Elec- proval for the purpose of condemning 
tric Company; Harry V. Osborne, lands of Valemont Realty Corpora- 
Emanuel P. Schek, and William tion, and others, owners of lands over 
Schek, Jr., for Valemont Realty Cor- which Rockland Electric Company 





poration; Ralph W. Chandless and 
John G. Flanigan, for all other re- 
spondents. 


By the Boarp: This is an appli- 
cation on the part of Rockland Elec- 


desires to construct a high tension 
transmission electric power line and 
also to condemn the right of way on 
said lands owned by Valemont Realty 
Corporation, and others, named _ be- 
low. This application is made pur- 
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suant to Chapter 227 of the Laws of 
1925. Due notice of the proceedings 
has been given to the owners of the 
land and other parties having an in- 
terest therein. 

The lands for which the applicant 
seeks the Board’s approval in order 
to commence condemnation proceed- 
ings are described in the respective 
certificates issued in connection with 
each individual property owner, the 
condemnation of whose lands is 
sought in this proceeding, and are the 
tracts of land set forth in the original 
petition filed herein. 

Pursuant to the statute aforesaid, 
a public utility company, defined as 
such by the law of this state, supply- 
ing electric light, heat, or power, in 
case it cannot acquire land or interests 
therein, which may be reasonably nec- 
essary for the distribution of electric- 
ity to the public, from the owner of 
such lands by reason of disagreement 
as to price or legal incapacity or ab- 
sence of the owner or inability to 
convey a valid title or because the 
names or residences of such owner or 
owners may be unknown, or for any 
other reason, may take or acquire 
such land or interest therein as may 
be reasonably necessary for a right of 
way, under the provisions of an act 
entitled, “An Act to regulate ascer- 
tainment and payment of compensa- 
tion for property condemned or taken 
for public use (revision of 1900),” 
and the amendments thereof and sup- 
plements thereto. The right of the 
applicant to take and condemn lands 
as above referred to is dependent up- 
on obtaining from this Board an ap- 
proval, upon notice to the owners and 
parties having an interest in the land, 
after hearing, in which the Board 


must find and determine that the 
property desired is reasonably neces- 
sary for the service, accommodation, 
convenience, or safety of the public, 
and that the taking of such property 
is not incompatible with the public in- 
terest and would not unduly injure 
the owners of private property. 

From the testimony it appears that 
the increasing demand for electrical 
energy in the vicinity of Montvale 
due to the increase in population and 
the extension of the use of electricity 
calls for the expansion of facilities 
for supplying electrical energy. Tes- 
timony shows that there is ample 
power available to the northward 
from the steam generating plants at 
Hillburn and its connection by high 
tension transmission lines with the 
Adirondack Power Company, Niag- 
ara Falls Power Company, the hydro- 
electric plants in Sullivan county, and 
other hydro and steam producing 
plants. 

The Rockland Electric Company 
supplies the general areas in the 
northeastern portion of Bergen coun- 
ty, lying along the West Shore and 
New York & New Jersey Railroads 
as far south as Cresskill. It also sup- 
plies the general area along the main 
line of the Erie Railroad southward 
from Suffern to Allendale and a nar- 
rower area in New Jersey along the 
state line lying between the two areas 
already referred to. Montvale is in 
this comparatively narrow strip. 

Power supplied by high tension 
transmission lines is at times subject 
to interruption due to lightning and 
heavy wind storms, and it is custom- 
ary to supply various areas from 
more than one direction, wherever 
possible. The substation at Allendale 
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is supplied by a transmission line 
from Hillburn just above the New 
Jersey state line along the main line 
of the Erie Railroad. The substation 
at West Norwood is supplied by a 
transmission line running generally 
southward from Orangeburg. At the 
present time neither of these substa- 
tions can be supplied from any other 
direction than through the lines di- 
rectly southward from the respective 
points of supply, and it is economi- 
cally necessary and desirable to con- 
nect together by a transmission line 
lying along a general east-west line 
the two substations at Ramsey and 
West Norwood. This loop would ex- 
tend from a switching station at Old 
Tappan through the new substation 
to be located in or near Montvale, to 
the substation at Ramsey. At the 
present time the company is con- 
structing only that portion of the 
transmission line from Old Tappan to 
Montvale. 

The testimony of the general man- 
ager of the company indicates that, 
while the service at the present time 
is adequate, the load in the general 
neighborhood of Montvale is increas- 
ing at such a rate that it is necessary 
to provide in advance additional fa- 
cilities in order that the service in 
Montvale and vicinity will be adequate 
in the near future. Furthermore, the 
adoption of the loop arrangement re- 
ferred to renders unlikely the total 
interruption in any part of the area 
supplied by the company. Safe and 
adequate service by an electric com- 
pany includes all reasonable means 
toward maintaining uninterrupted 
service. 

Very considerable portions of the 
right-of-way of the line from Old 


Tappan to Ramsey have been secured 
by direct negotiation with the own- 
ers. This statement applies also to 
that portion of the line from Old Tap- 
pan to Montvale, but there remain a 
number of owners with whom nego- 
tiations have not been successfully 
completed. Considerable testimony 
has been taken regarding the route 
which would be least objectionable to 
the parties over whose lands the com- 
pany proposes to construct a line. 
For the purpose of accommodating 
the objections of some of the parties 
a route has been generally planned 
which meets with the least objection 
on the part of some of the owners. 
The company, however, contends that 
it desires its original proposed route 
inasmuch as the suggested alternate 
routes did not accomplish their pur- 
pose, viz.; a settlement of the pro- 
ceedings. 

Counsel for the Valemont Realty 
Corporation contends that the Board 
is without jurisdiction because the 
company did not endeavor to acquire 
the lands or interest therein prior to 
the filing of these proceedings. The 
statutory provision is as follows: 

“In case it cannot acquire any land 
or interest therein from the 
owner, by reason of disagreement as 
to the price or legal incapacity or ab- 
sence of the owner, or inability to 
convey a valid title, or because the 
names or residences of such owner or 
owners may be unknown, or for any 
other reason. = 

The question in controversy is 
raised by “disagreement as to price.” 
It is contended that if any offer was 
made by the company to the Vale- 
mont Realty Corporation prior to the 
commencement of the proceedings, 
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there was no disagreement as to price 
because no bona fide offer was made 
and hence, without a bona fide offer, 
there could not be a disagreement as 
to price within the meaning of the 
statute. We are satisfied that an offer 
prior to the commencement of the 
proceedings was made on behalf of 
the company in the sum of $2,000 or 
at the rate of about $2 per lineal foot 
for the proposed right-of-way in 
question. While the proceedings were 
pending a further offer of $3,000 was 
made or approximately $3 per lineal 
foot, the latter offer being made after 
the company amended its petition dur- 
ing the progress of the proceedings, 
suggesting an alternate route to ac- 
commodate the objections of the par- 
ties to the proceeding. We are con- 
cerned, however, with the route set 
forth in the original petition and this 
determination does not affect any 
proposed alternate routes made dur- 
ing the progress of the proceedings 
for the purpose of effecting a com- 
promise with the parties interested. 
It appears from the testimony offered 
by real estate experts on behalf of the 
Valemont Realty Corporation that the 
entire tract of land (not the right of 
way alone) is worth for future de- 
velopment approximately $80,000, 
and that the proposed transmission 
line will damage the property about 
one third, or $25,000 to $30,000. 
This valuation is determined upon the 
basis of developing a lake site upon 
the premises and cutting it up into 
suitable building lots for sale to the 
public in its developed condition. The 
evidence indicates that with these pos- 
sibilities this is the price that a land 
developer would pay for the property. 
This witness admits that the value of 


the land actually taken is $2,500. On 
the company’s part, testimony in con- 
tradiction of this valuation was of- 
fered. Whether the estate develop- 
ment would be financially successful 
is problematical. A more controlling 
circumstance is the fact that the com- 
pany’s offer is comparable to the ac- 
tual selling price per lineal foot of 
the comparable lands in the general 
vicinity of the lands of the Valemont 
Realty Corporation and comparable 
with the realty company’s value of 
the land actually taken. We cannot 
find, therefore, that the offer of the 
company of $2 per lineal foot was not 
a bona fide offer within the meaning 
of the statute. True, it may not have 
been an adequate price, in the judg- 
ment of the officers of the realty cor- 
poration, but we are convinced that 
the offer on the part of the electric 
company was a bona fide offer and 
that, with respect thereto, the realty 
company’s refusal to accept consti- 
tutes a disagreement as to price with- 
in the meaning of the statute. 

[1] We think that consequential 
damage goes only to the question of 
whether the taking is incompatible 
with the public interest or unduly in- 
jures the owners of private property. 
In that respect, consequential dam- 
ages are part of the compensation al- 
lowed in condemnation proceedings. 

[2] It is further contended by the 
Valemont Realty Corporation that the 
statute limits the power of eminent 
domain to the acquisition of land to 
be used for distribution lines only, as 
distinguished from the transmission 
lines, high tension lines, or other fa- 
cilities by which an electric company 
might distribute its energy to its cus- 
tomers. It is contended that the stat- 
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ute must be strictly construed, inas- 
much as the right conferred thereby 
is in derogation of private rights. 
With this contention we do not dis- 
agree, but we do disagree with the 
construction that the respondent 
places upon the reading of the stat- 
ute. The statute provides: 

“Any corporation now or hereafter 
organized and existing under and by 
virtue of any law of this state for the 
purpose of supplying electricity for 
light, heat, or power in case 
it cannot acquire any land or interest 
therein which may be reasonably nec- 
essary for the distribution of elec- 
tricity to the public for any of the 
purposes aforesaid.” 

The phrase, “for the distribution 
of electricity to the public” refers to 
the purposes mentioned in the statute, 
to wit, “supplying electricity for light, 
heat, or power” and is, in our judg- 
ment, clearly descriptive of the busi- 
ness of the company and not limited 
to the method or facilities by which 
light, heat, or power may be supplied 
in special instances. It is clear that 
electric companies transmit energy 
over varying kinds of lines and for 
various purposes. Electricity is sent 
over long distances by transmission 
lines of high voltage, and where it 
reaches a point of delivery to the con- 
sumer it is reduced in voltage by 
means of transformers to the quality 
suitable for the customer’s use. Such 
lines are called high tension transmis- 
sion lines or high tension lines. Elec- 
tric companies may likewise transmit 
energy through the streets of cities 
suitable for consumption by domestic 
or commercial users. Such a system 
of lines is generally described as dis- 
tribution lines, but the business of the 


company in the main is to distribute 
its electrical energy to the public over 
such lines as conditions require. The 
expression contained in the statute, 
“for the distribution of electricity to 
the public” can be decriptive only of 
the character of the business carried 
on by the company by means of such 
facilities as may be suitable to make a 
distribution of electricity to the pub- 
lic. It cannot by any reasonable inter- 
pretation or deduction be construed to 
be descriptive of the kind of lines over 
which the energy is to be delivered. 

The lands and owners thereof af- 
fected by this determination are as fol- 
lows: Valemont Realty Corporation, 
Charles C. Auld, Frank Bellafiore and 
Vittina Bellafiore, George Clausz and 
Eva Clausz, Clarence R. Comes and 
Saydie Comes, and Emma P. Comes, 
Fred V. Guterl and Minnie L. Guterl. 

During the progress of the hearing 
an amended route was proposed which 
would cross the property of Charles 
C. Auld in addition to the Valemont 
Realty Corporation and the other par- 
ties to these proceedings. The route 
as originally filed did not cross the 
lands of Charles C. Auld, hence he 
was not then a necessary party. Inas- 
much as this decision affects only the 
lands of premises set forth in the orig- 
inal petition, it is not necessary, there- 
fore, to make any finding as to the re- 
spondent, Charles C. Auld, as his 
lands and premises are not affected 
thereby. 

After full consideration of the tes- 
timony the Board finds and deter- 
mines that the lands set forth in the 
original petitions filed herein of the 
parties above mentioned are reason- 
ably necessary for the service, accom- 
modation, convenience, and safety of 
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the public and that the taking of such 
property is not incompatible with the 
public interest and would not unduly 
injure the owners of private property. 
A description of said lands is more 


fully set forth in the certificates refer- 
ring to the individual owners of rights 
of way which the company desires to 
acquire, which certificates are hereby 
ordered to be issued, 





WISCONSIN RAILROAD COMMISSION 


City of Milwaukee 


Milwaukee Gas Light Company et al. 


[U-3895.] 


Monopoly and competition — Uniform rate agreement. 
The Commission approved of an agreement between two competitive gas 
utilities operating in the same area by which rates within a specified terri- 
tory were to be kept at a uniform level, such approval being without preju- 
dice to the right of the Commission to require extensions by either com- 





pany as it might require if no such contract were in existence. 
[February 24, 1930.] 
| yp seasargeys on motion of the Commission into the reason- 


ableness of an agreement between two competitive gas com- 
panies; agreement approved. 


By the Commission: There was 
submitted to the Commission Septem- 
ber 21, 1929, a copy of a contract en- 
tered into between Wisconsin Gas & 
Electric Company and Milwaukee Gas 
Light Company, Wauwatosa Gas 
Company, Wisconsin Eastern Gas 
Company, and West Allis Gas Com- 
pany having to do with a division of 
territory. The dividing line is stated 
as follows in the contract: 

Commencing at the intersection of 
the East and West Quarter section line 
of Section 14, Township 6 North, 
Range 22 East, in the Town of Lake, 
Milwaukee County, Wisconsin, and 


the Westerly shore line of Lake Mich- 
igan as of January 26, 1928, running 
thence west along said quarter section 
line 790.34 feet to the center line of 
the Lake Road; thence Southeasterly 
along the center line of said Lake 
Road 862.60 feet, thence west parallel 
to the quarter section line 2404.34 
feet to the west line of said Section 
14, thence South along said section 
line 2043.30 feet to the center line of 
Howard avenue as extended East to 
a point, which point is also the South- 
west corner of said Section 14, thence 
West along the center line of said 
Howard Avenue as extended East to 
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the West line of the Town of Green- 
field; thence north to the northwest 
corner of the Town of Greenfield; 
thence west on the south line of the 
Town of Brookfield to the southwest 
corner of Section 34; thence north to 
the north line of the Town of Brook- 
field; thence west to the northwest 
corner of the Town of Brookfield; 
thence north to the north line of Wau- 
kesha County ; thence west to the west 
line of said county. Where the above 
described line runs along the course of 
any highway the center line of such 
highway shall be taken as the division 
line. 

Under the terms of the contract, 
territory south of this dividing line 
was to be served by Wisconsin Gas & 
Electric Company and territory north 
of the line was to be served by the 
Milwaukee companies, that is, by one 
or more of the group consisting of 
Milwaukee Gas Light Company, West 
Allis Gas Company, Wauwatosa Gas 
Company, and Wisconsin Eastern Gas 
Company, all of which are affiliated. 
The Commission issued notice of 
hearing relative to this contract, re- 
citing in its notice that the contract 
would result “in the possibly unfair 
application of the rates of one com- 
pany to certain of its customers locat- 
ed in territory arbitrarily allotted to 
it although actually served from an 
entirely different and independent sys- 
tem, the circumstances and costs at- 
tendant upon service from this system 
bearing absolutely no relation to the 
rate schedule under which the service 
is rendered.” 

Hearing was held at Milwaukee 
November 18, 1929, the following ap- 
pearances being entered: 

Wisconsin Gas and Electric Com- 


pany, by Shaw, Muskat & Sullivan, 
by Mr. Shaw; Milwaukee Gas Light 
Company, Wauwatosa Gas Company, 
West Allis Gas Company, and Wis- 
consin Eastern Gas Company, by 
Miller, Mack & Fairchild, by Mr. 
Vandervelde; town of Lake, by Mr. 
Piper ; city of West Allis, by Laurence 
C. Gram; village of Fox Point, by 
M. H. Herriot; village of Whitefish 
Bay, by George Gabel; city of Mil- 
waukee, by John Niven, City Attor- 
ney. 

At the hearing no testimony was 
given relative to the situation except 
as it exists along the southern bound- 
ary of the city of Milwaukee where 
the town of Lake is contiguous to the 
city limits. 

At the hearing the position of the 
city of Milwaukee was stated to be 
ther that the rate schedule of Mil- 
waukee Gas Light Company should be 
applicable in that portion of the city 
which, under the terms of the agree- 
ment, is to be served by Wisconsin 
Gas & Electric Company or that the 
territory should be assigned to Mil- 
waukee Gas Light Company. 

The town of Lake, by its attorney, 
objects to any reduction in the gas rate 
to those parties who were formerly 
residents of the town, who now re- 
ceive gas from Wisconsin Gas & Elec- 
tric Company who are in territory 
which has been annexed to the city of 
Milwaukee. 

This case presents some unusual 
features which perhaps should be stat- 
ed in order that the circumstances out 
of which the contract has grown may 
be understood. 

Wisconsin Gas & Electric Company 
appears to have obtained a franchise 
or permit in the town of Lake in 1913. 
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Milwaukee Gas Light Company is in- 
corporated under a special charter 
which defines the territory within 
which it is to be entitled to operate as 
including the city of Milwaukee and 
one mile beyond the city limits. There 
has been no determination of the re- 
spective rights of these companies in 
territory which was formerly a part 
of the town of Lake and no ques- 
tion is now raised regarding these 
rights. 

At the hearing the attorney for the 
city of Milwaukee introduced a peti- 
tion either to require that the gas rates 
in the city of Milwaukee be made uni- 
form by establishing the schedule of 
Milwaukee Gas Light Company 
throughout or that Wisconsin Gas & 
Electric Company be required to with- 
draw from the field. 

The territory which will be served 
by Wisconsin Gas & Electric Com- 
pany within the city of Milwaukee, 
under the terms of the agreement in 
question and with the city limits es- 
tablished as at present, consists of one 
tier of lots within the city limits but 
south of the dividing line and in this 
territory gas service is furnished at 
present to only a few customers. Wis- 
consin Gas & Electric Company owns 
a high pressure distribution system 
north of the dividing line from which, 
under the terms of the agreement, 
Milwaukee Gas Light Company will 
supply customers within the territory 
north of the line. We understand that 
Wisconsin Gas & Electric Company 
has agreed that, if the Commission 
sees fit to order that the rates within 
the city be made uniform at the level 
of the rates of Milwaukee Gas Light 
Company, it will accept such schedule 
without passing back to other cus- 


tomers any burden resulting there- 
from. 

Under these conditions it seems to 
us that the petition of the city of Mil- 
waukee should be granted in that the 
rates should be established on a uni- 
form basis at the level of the rates of 
Milwaukee Gas Light Company. 

We do not believe that the agree- 
ment in question will eliminate the 
possibility of further difficulty as the 
limits of the city of Milwaukee may 
be extended. It appears to us to be a 
makeshift only although no reason is 
apparent why the Commission should 
not consent to the agreement. Such 
consent of course cannot interfere 
with such action as the Commission 
may be bound to take to require ex- 
tension of its lines by either company 
in territory which it is lawfully enti- 
tled to serve, if proper complaint is 
made to the Commission. We believe 
that the companies should go further 
than is contemplated by this agree- 
ment and that a definite program 
should be worked out which will elim- 
inate the danger of disputes in the fu- 
ture. As matters stand now, however, 
the Commission finds that the agree- 
ment should be approved and that the 
rates within the city of Milwaukee 
should be established at the level of 
the rates of Milwaukee Gas Light 
Company whether service is rendered 
by Milwaukee Gas Light Company or 
by Wisconsin Gas & Electric Com- 
pany. 

It is therefore ordered that the con- 
tract dated July 10, 1929, between 
Wisconsin Gas & Electric Company 
and Milwaukee Gas Light Company 
and its associated companies and filed 
with the Commission under date of 
September 21, 1929, be and the same 
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hereby is approved but without pre- Commission, effective for service ren- 
judice to any right of the Commission dered within the city limits of Mil- 
to require extensions by either com- waukee subsequent to the first meter 
pany as they might be required were reading following the date of this or- 
no such contract in existence. der, the same schedule of rates which 

It is further ordered that Wisconsin Milwaukee Gas Light Company has in 
Gas & Electric Company file with the effect. 





UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF 
INDIANA 


Batesville Telephone Company 


Public Service Commission of Indiana et al 


[No. 1167.] 
(— F. (2d) —) 


Public utilities — Status of co-operative telephone association. 

1. A telephone company operating an exchange outside of a municipality 
but prepared to furnish citizens of such municipality with service upon 
the construction of lines to connect with its exchange, and having an un- 
limited membership, was held to be a public utility within the provisions 
of the Indiana law, notwithstanding the fact that service was said to have 
been furnished at cost and that it was a co-operative association and not 
operated for profit, p. 374. 


Certificates — When required — Telephone operations. 
2. A telephone company operating a system entirely outside of the cor- 
porate limits of a municipality is not required to obtain a certificate of 
convenience and necessity from the Commission unless it should desire to 
extend the service to any one residing within such corporate limits, where- 
upon it must comply with the provisions of the state utility act, and can- 
not operate without a necessary certificate, p. 374. 


Appeal and review — Collateral attack — Monopoly and competition. 
3. The action of the Commission in determining a matter of competitive 
telephone service entirely within its jurisdiction is entitled to every pre- 
sumption in its favor when attacked collaterally in a court; and in the 
absence of any evidence that such action was arbitrary or unreasonable, 
it is not for the court to say whether or not the Commission acted wisely, 


p. 375. 
Constitutional law — Fourteenth Amendment — Due process — Monopoly and 
competition. 


4. The action of the Commission in granting competitive certificates of 
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convenience and necessity to two telephcne companies in the same terri- 
tory, the Commission having jurisdiction under a state law to determine 
such questions, cannot be said to violate the equal protection or due process 
clauses of the Fourteenth Amendment of the Federal Constitution, in the 
absence of any evidence that the Commission order was arbitrary or un- 


reasonable, p. 376. 


[February 24, 1930.] 


S uit In Egurtty by a telephone company to restram the en- 

forcement of an order of the Indiana Public Service Com- 

mission authorizing competitive telephone service in the town 
of Versailles, Indiana; injunction denied. 


Opinion of the Court: The Bates- 
ville Telephone Company is an Indi- 
ana corporation which owns and op- 
erates a telephone exchange in the 
town of Versailles, Ripley county, In- 
diana, having acquired such exchange 
property from Burt M. Schultz, under 
authority of Public Service Commis- 
sion of Indiana on July 13, 1928. 
Schultz was operating such exchange 
and had been so operating it for a 
number of years under the name of 
the Versailles Telephone Company. 
On June 13, 1927, Schultz filed a pe- 
tition with the Public Service Com- 
mission praying for an order of 
such Commission authorizing him 
to increase the rates charged the pa- 
trons of the Versailles Telephone 
Company. 

Various patrons of such telephone 
company filed with the Commission 
remonstrances wherein they protest- 
ed against an increase in rates, as 
prayed by Schultz in his petition. A 
public hearing was held by the Com- 
mission, and after due consideration, 
an order was entered on October 7, 
1927, wherein certain increases in 
rates were allowed. The increase in 
rates affected the farmers of the com- 
munity who owned their lines, but 


who by previous arrangement had 
connection with the exchange in Ver- 
sailles. The farmers who own most 
of the lines supplying the rural com- 
munities surrounding Versailles pro- 
tested against this increase in rates. 
They severed their connection with the 
Schultz telephone exchange and filed 
with the Commission, on January 9, 
1928, a petition asking for a certificate 
of convenience for the installation and 
operation of a telephone exchange, 
separate and apart from that owned 
and operated by Schultz, either within 
or without the corporate limits of the 
town of Versailles. 


Order Permitted Operating Of Sec- 
ond Exchange 


Schultz was permitted by the Com- 
mission to intervene and file an ob- 
jection to the issuance by the Commis- 
sion of such a certificate. A public 
hearing was held by the Commission, 
and on March 30, 1928, an order was 
entered, in which petitioners were de- 
nied the right to establish and operate 
a telephone system or plant within the 
town of Versailles. The order, how- 
ever, granted to petitioners the right 
“to build, operate, and maintain their 
joint telephone exchange at a conven- 
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ient location without the corporate 
limits of the town of Versailles. 
; As a result of this order, the 
petitioners formed a co-operative as- 
sociation (not incorporated) and 
styled it “The Farmers Mutual Tele- 
phone Company.” A telephone ex- 
change was erected by this company a 
short distance outside the corporate 
limits of the town of Versailles, and 
most of the rural lines connected with 
this exchange. The exchange was 
erected and connection made by the 
rural lines several months prior to the 
purchase of the plant in Versailles by 
the plaintiff. 

On July 10, 1928, three days prior 
to the date on which the purchase of 
the plant in Versailles by the plaintiff 
was approved by the Commission, fif- 
ty-five business and professional men, 
residents of the town of Versailles, 
filed with the Commission a petition 
praying for an order authorizing them 
to make connection with, and become 
patrons of, the Farmers Mutual Tele- 
phone Company. On July 31, 1928, 
the Batesville Telephone Company, 
plaintiff in this action, with the con- 
sent of the Commission, filed an 
intervening petition therein, in op- 
position to the granting of the 
prayer of the petition. Notice was 
given and a public hearing held by 
the Commission August 28, 1928, 
at which hearing The Batesville 
Telephone Company was represent- 
ed and presented its intervening peti- 
tion. 

Afterward, to wit, on November 23, 
1928, a finding was entered by the 
Commission that it should grant a cer- 
tificate of convenience and necessity to 
petitioners with authority to establish 
lines and connections with the Farm- 
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ers Mutual Telephone Company, and 
an order was entered by the Commis- 
sion wherein “petitioners in this cause 
be, and they are, granted the au- 
thority to build their pole lines and 
wires connected therewith and to 
establish the proper connection with 
the Farmers Mutual Telephone Com- 
pany’s exchange outside the corpor- 
ate limits of the town of Versailles, 
Indiana.” 


Violation of Constitutional Rights Is 
Alleged 


BaLTzELL, District Judge: This 
action was begun on December 10, 
1928, wherein plaintiff seeks to enjoin 
the Public Service Commission of In- 
diana, the individual members thereof, 
the attorney general, the Farmers Mu- 


.tual Telephone Company, and various 


individuals and representatives of the 
Farmers Mutual Telephone Company, 
from enforcing or attempting to en- 
force, directly or indirectly, the order 
of such Commission entered under 
date of November 23, 1928. Plaintiff 
also seeks to enjoin the defendant tele- 
phone company, its officers, and all 
other present or prospective patrons 
thereof, from connecting the lines of 
such company physically with the lines 
of any resident of the town of Ver- 
sailles; from furnishing telephone 
communication between residents of 
the town of Versailles and such tele- 
phone exchange located outside the 
corporate limits thereof, and from 
furnishing telephone service between 
any one or more residents of the town 
of Versailles and other residents of 
such town. Plaintiff further seeks to 
enjoin all defendants from establish- 
ing and maintaining through any in- 
strumentality whatsoever, either di- 
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rectly or indirectly, competition with 
the plaintiff in the rendition of tele- 
phone service within the town of Ver- 
sailles. 

For convenience, the defendant, 
Public Service Commission, will 
hereafter be referred to as the 
Commission, and the defendant, the 
Farmers Mutual Telephone Com- 
pany, will be referred to as the de- 
fendant telephone company. The 
Shively-Spencer Utility Commission 
Act will be referred to as the utility 
act. 

The jurisdiction of this court is in- 
voked upon the theory that the en- 
forcemént of the order of the defend- 
ant Commission under date of No- 
vember 23, 1928, will deprive plaintiff 
of its property without due process of 
law and will deny to plaintiff the equal 
protection of the law in violation of its 
rights guaranteed under the Four- 
teenth Amendment to the Constitution 
of the United States. The contention 
of plaintiff is that an enforcement of 
such order will permit all users of 
telephones of the town of Versailles, 
if they so elect, to connect with the 
exchange of the defendant telephone 
company, thereby creating intercom- 
munication between all residents of 
such town, and will virtually destroy 
the value of plaintiff’s property there- 
in; that such order is void and of no 
effect, because the defendant Commis- 
sion did not grant and give to this 
plaintiff a fair trial at the time of the 
hearing upon which such order was 
granted; that because of such order 
being void, the property of the plain- 
tiff will be taken without due process 
as guaranteed by the Fourteenth 
Amendment to the Federal Constitu- 
tion. 


Commission Authorized to License 
Competing Utility 


The plaintiff, having heretofore 
complied with the provisions of the 
utility act, is subject to the supervision 
and control of the defendant Commis- 
sion in so far as the rates, service, etc., 
are concerned. It is entitled to charge 
the rates as fixed by the Commission 
and must render service to its patrons. 
The Commission, however, is author- 
ized by the utility act to grant another 
“public utility” furnishing telephone 
service, a certificate of public conven- 
ience and necessity, thereby authoriz- 
ing such other utility to operate a tele- 
phone exchange, etc., within the lim- 
its of the town of Versailles. Provi- 
sion is made in § 97 of the utility act 
for the issuance of such certificate, as 
follows: 

“No license, permit, or franchise 
shall be granted to any person, copart- 
nership, or corporation, to own, oper- 
ate, manage, or control any plant or 
equipment of any public utility in any 
municipality where there is in opera- 
tion a public utility engaged in simi- 
lar service under a license, franchise, 
or permit, without first securing from 
the Commission a declaration after a 
public hearing of all parties interested, 
that public convenience and necessity 
require such second public utility. 

. .”’ Burns’ R. S. 1926, § 12770. 

Section 1 of the utility act defines a 
“public utility” to be “every corpora- 
tion, company, individual, association 
of individuals, that now or 
hereafter may own, operate, manage, 
or control any plant or equip- 
ment within the state for the convey- 
ance of telegraph or telephone mes- 
sages . . . either directly or in- 
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directly to or for the public.” Burns’ 
R. S. 1926, § 12672. 

[1] The first question that presents 
itself to the court for consideration is 
whether or not the defendant tele- 
phone company is a “public utility” as 
that term is defined in the utility act. 
If it is not a public utility, then the 
Commission has no jurisdiction over 
it, and the order entered on November 
23, 1928, is void and of no effect. Un- 
der the evidence, the defendant tele- 
phone company owns and operates a 
telephone exchange to which is con- 
nected several rural lines. The ex- 
change is located outside the corporate 
limits of the town of Versailles, and 
all its lines, at the present time, are 
outside the corporate limits of such 
town. But, under the evidence in this 
case, it is able, willing, and ready to 
furnish the citizens of Versailles with 
telephone service, if and when, such 
citizens construct a line or lines and 
connect with its exchange. 


Second Company Shown To Be 
Public Utility 


The number of its membership is 
not limited, so far as is disclosed by 
the evidence. It is ready and willing 
to serve all, that is, the general public. 
Under this situation, it cannot be se- 
riously contended that the defendant 
telephone company is not a “public 
utility,” as that term is used in the 
utility act. It is composed of an “as- 
sociation of individuals” who own, 
operate, manage, and control a plant 
and equipment within the state for the 
conveyance of telephone messages di- 
rectly to and for the public. Further- 
more, it has led with the Commission, 
and there is now on file therewith, a 
schedule of rates, all of which indicate 
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that both the Commission and the de- 
fendant telephone company are agreed 
that it is a “public utility.” The mere 
fact that telephone service is to be fur- 
nished to its patrons at cost; that it 
is a cO-operative association and not 
formed for, or operated at, a profit is 
immaterial. Neither of these elements 
is necessary to make of it a public util- 
ity. 
[2] Having determined that the 
defendant telephone company is a pub- 
lic utility, as that term is used in the 
utility act, it is, therefore, under the 
supervision of the defendant Commis- 
sion in so far as it may desire to fur- 
nish telephone service to citizens liv- 
ing within the corporate limits of the 
town of Versailles. In other words, 
such telephone company is empowered 
to furnish telephone service to its 
members, if all of such members re- 
side in the rural community outside 
the corporate limits of the town of 
Versailles, without first obtaining the 
consent or a certificate from the com- 
mission. If, however, it desires to fur- 
nish such service to any of its mem- 
bers or to any citizen or citizens who 
reside within the corporate limits of 
such town, it must comply with the 
provisions of the utility act, and it can- 
not operate in such town unless there 
is issued to it by the Commission the 
necessary certificate. 


Presumptions in Favor Of Commis- 
sion’s Order 


The petition, signed by more than 
fifty business men and residents of the 
town of Versailles, filed with the Com- 
mission, praying for an order author- 
izing them to connect with and become 
patrons of the defendant telephone 
company, alleges that most of their 
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customers, patients, and clients are 
farmers and people living outside the 
town of Versailles; that many of the 
people upon whom they depend for 
their business have discontinued the 
use of plaintiff's telephone since the in- 
crease in rates, because of their inabil- 
ity to pay such rates; that the service 
rendered by plaintiff does not reach 
the people upon whom they depend for 
business; that unless they be author- 
ized to construct lines and connect 
with the exchange of defendant tele- 
phone company, both they and the 
town of Versailles will suffer great 
financial loss ; that many of them have 
subscribed for, and already own stock 
in defendant telephone company. 

[3] It is apparent that this petition, 
being filed with the Commission, calls 
upon it to proceed in accordance with 
the utility act and to determine wheth- 
er or not there exists within such 
town a condition which necessitates 
the issuance of a certificate of public 
convenience and necessity to the de- 
fendant telephone company. It is 
clearly within the jurisdiction of the 
Commission to determine that ques- 
tion. Its action in determining such 
question has every presumption in its 
favor when attacked collaterally in a 
court. 

Northern Indiana & S. M. Teleph. 
Teleg. & Cable Co. v. People’s Mut. 
Teleph. Co. (1918) 187 Ind. 486, 
P.U.R.1918D, 548, 119 N. E. 212; 
Georgia R. & Power Co. v. Railroad 
Commission (1923) 262 U. S. 625, 
67 L. ed. 1144, P.U.R.1923D, 1, 43 
Sup. Ct. Rep. 680. 

The evidence discloses that the pro- 
cedure, as outlined in the utility act, 
was followed by the Commission in 
acting upon the petition thus filed with 


it; that proper notice was given all in- 
terested parties of the time and place 
of the hearing; that a public hearing 
was held, and that all interested par- 
ties were present at such hearing, in- 
cluding the plaintiff company, which 
appeared and resisted the petition. 
The Commission specifically found 
“that the public welfare demands that 
the service rendered by the Farmers 
Mutual Telephone Company be made 
available to petitioners .;” and 
“that . . . the Commission should 
grant a certificate of convenience and 
necessity with authority to establish 


said lines and connections with the 


Farmers Mutual Telephone Com- 
pany.” 

An order was, therefore, entered by 
the Commission, granting to the peti- 
tioners authority to construct lines and 
make connection with the exchange 
of the defendant telephone company. 
Such connection will, of course, give 
such petitioners intercommunication 
within such town. The mere fact that 
the word “public” is not used in the 
finding of the Commission preceding 
the expression “convenience and ne- 
cessity,” as used in the statute, does 
not alter the situation. The only cer- 
tificate authorized by the statute is 
that of “public convenience and neces- 
sity,” and there can be no doubt that 
the certificate issued is sufficient, in 
that respect, to meet the requirements 
thereof. The fact that a certificate 
had been denied other persons to con- 
struct and operate a telephone ex- 
change within the corporate limits of 
Versailles at a prior hearing of the 
Commission is not sufficient, within it- 
self, to show that plaintiff did not have 
a fair hearing before the Commission 
in this action, and that the action of 
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the Commission was without evidence 
and was arbitrary and unreasonable. 

The defendant Commission having 
proceeded according to law in the 
hearing of the petition, its action must 
be sustained, where such action is at- 
tacked collaterally in an equitable pro- 
ceeding, unless such action is taken 
without any evidence to sustain it and 
is strictly arbitrary and unreasonable. 
All questions which it was required to 
decide as preliminary to taking action 
in the matter are conclusive upon 
courts in a collateral action. 

Missouri ex rel. Southwestern 
Bell Teleph. Co. v. Public Service 
Commission (1923) 262 U. S. 276, 
67 L. ed. 981, P.U.R.1923C, 193, 43 
Sup. Ct. Rep. 544; Public Service 
Commission v. Indianapolis (1922) 
193 Ind. 37, P.U.R.1923D, 415, 137 
N. E. 705. 

[4] While the issuance of such cer- 


tificate of convenience and necessity 
by the Commission may create a hard- 
ship upon the plaintiff, yet that is the 
responsibility of the Commission. It 
cannot be said that the issuance of 
such certificate was wholly without 
any evidence and was arbitrary and 
unreasonable. Such action of the 
Commission cannot, therefore, be at- 
tacked collaterally in this action. It 
is not for this court to say whether or 
not the Commission acted wisely in 
the granting of such certificate, but it 
having proceeded legally, its finding 
and order must stand as against a col- 
lateral attack. Such action cannot be 
said to violate the “equal protection” 
or “due process” clauses of the Four- 
teenth Amendment to the Constitution 
of the United States. 

The. bill of complaint must be and 
is dismissed for want of equity. A 
decree will be entered accordingly. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 
STATE DIVISION, PUBLIC SERVICE COMMISSION 


Re Westchester Street Transportation 
Company, Incorporated 


[Case No. 5796.] 


Commissions — Jurisdiction — Paving questions — Substitution of bus for rail 


Service. 


1. The Commission has no power to determine whether the granting of 
authority to a street railway company to substitute busses for service over 
rails will, or will not, have the effect of relieving it of its statutory obli- 
gation to pave the highway between and around its tracks, p. 378. 


Service — Jurisdiction of the Commission — Substitution of busses — Paving. 


2. The Commission has authority to authorize a street railway company to 
substitute busses for service over rails, notwithstanding the fact that such 
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RE WESTCHESTER STREET TRANSPORTATION CO. INC. 


a substitution might affect the obligation of the street railway company to 
keep the highway in repair along its tracks, p. 378. 


[February 13, 1930.] 


Ares of a street railway company to substitute 
busses for service over rails; granted. 


APPEARANCES: Alfred T. Davi- 
son, and Victor McQuistion, New 
York city, appearing for the West- 
chester Street Transportation Com- 
pany, petitioner; William E. Lyon, 
Jr., Mamaroneck, appearing personal- 
ly. 


Van NAMEE, Commissioner: 


General Statement 


The petitioner is a street railroad 
corporation organized under the laws 
of the state of New York. A certi- 
fied copy of its certificate of incorpo- 
ration is on file in Cases Nos. 3491 
and 3535. <A statement of extension 
of route under § 170 of the Railroad 
Law is on file in Case No. 5776. This 
route is covered therein. 


Local Consents Permitting Substitu- 
tion of Busses Under Section 50-a 
Public Service Commission Law. 


Consent of the town of Mamaron- 
eck, dated August 7, 1929, is Exhibit 
4 herein. Consent of the town of Har- 
rison, dated August 28, 1929 is Ex- 
hibit 6 herein. Consent of the board 
of trustees of the village of Mama- 
roneck, dated September 3, 1929 is 
Exhibit 8 herein. These consents pro- 
vided for their acceptance by the peti- 
tioner and they have been accepted in 
writing as shown by Exhibits 5-7-9 
herein. There were also offered in 
evidence two deeds dated July 29, 


1929, conveying the property and 
franchises of the Westchester Street 
Railroad Company to the Westchester 
Street Transportation Company, In- 
corporated, hy reference to the files of 
the Commission in Case No. 3491. 


Route 


The route for which substitution is 
asked is the route formerly operated 
by the Westchester Street Railroad 
Company and extends from the boun- 
dary line between the city of White 
Plains and the town of Harrison, ex- 
tending along through the town of 
Harrison, the town of Mamaroneck, 
and the village of Mamaroneck on 
what is known as Mamaroneck ave- 
nue. Mr. Thompson, the vice presi- 
dent of petitioner testified that such 
bus operation would serve the conven- 
ience and needs of the people living 
along Mamaroneck avenue between 
White Plains and the end of the route. 
Mr. Eli M. T. Ryder, way engineer of 
the petitioner testified that after the 
purchase of the property and fran- 
chises described in the deeds above re- 
ferred to, he examined the line and 
determined that cars could not be op- 
erated over the line at ordinary rates 
of speed without the line being par- 
tially reconstructed. The cost of re- 
habilitating this line would be about 
$27,000—including the re-tieing of 
9,000 feet of track along the side of 
the way costing about $22,000 and 
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3,000 feet of track in the center of the 
road, costing an additional item of 
$4,500. 

The cost of repaving Mamaroneck 
avenue at present grade, making no 
changes for track, might be as low as 
$5,000, while if necessary to change 
the grade of track, or reconstruct it, 
it might reach an item of $19,000. 
The company franchises purport to 
relieve the company of the obligation 
to repave as soon as busses are oper- 
ated over this line. They provide also 
as to the manner and time of removal 
of rails and other equipment. 

The petitioner has failed to operate 
street cars over this route since its 
purchase and has testified that the 
predecessor company had not operated 
cars over the same since about 1923. 
No action has been taken to forfeit 
the franchise rights because of non- 
operation and § 53 of the Public 
Service Commission law does not re- 
quire the approval of the Commission 
before a resumption of operation can 
be had. 

It would appear from the testimony 
that the operation of a transportation 
service in the communities mentioned 
will serve public convenience and pub- 
lic necessity and meets the approval 
of the municipal authorities of the 
communities served. The local con- 
sents provided that at any time after 
five years, the Westchester Street 
Transportation Company, Incorporat- 
ed, or its successor, can resume the 
operation of a street car railroad over 
the franchise route herein described. 
There was no opposition to the substi- 
tution of busses for cars on tracks, 
except by one of the trustees of the 
village of Mamaroneck, who had vot- 
ed in opposition to the franchise 


granted by the village of Mamaro- 
neck. He was not opposed to the op- 
eration of busses and the service that 
should be rendered between the city 
of White Plains and the village of 
Mamaroneck, and in Mamaroneck. 
He challenged the legality of the con- 
sents presented, particularly on the 
ground of the provisions regarding 
fare and the provisions relieving the 
railroad company from its duty of 
paving. He made a long oral argu- 
ment at the hearings and filed a brief 
in support of his views. 

Section 178 of the Railroad Law 
provides in part as follows: “Every 
street surface railroad corporation, so 
long as it shall continue to use or 
maintain any of its tracks in any 
street, avenue or public place in any 
city or village shall have and keep in 
permanent repair that portion of such 
street, avenue, or public place between 
its tracks, the rails of its tracks, and 
two feet in width outside of its tracks, 
etc.” From this provision of the law 
which the objector Mr. W. E. Lyon 
relies on, I emphasize the provision 
“so long as it shall continue to use or 
maintain any of its tracks.” 

[1, 2] It seems that just as soon 
as busses are substituted with the right 
of removal as given in the franchise, 
the company will no longer use or 
maintain any of its tracks in any street 
and, therefore, the objection of Mr. 
Lyon falls. Regardless of the fact 
whether it falls or not and whether a 
municipality has the power to relieve 
a company of its paving obligation 
under § 178 of the Railroad law, the 
question is one to be determined by 
the courts and not by the Commission. 
If the court can find authority to com- 
pel the company to pave between the 
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tracks which do not exist, it can so 
direct it but, in the meantime, the 
Commission has power to authorize 
the substitution of busses for cars un- 
der § 50-a.” 

It is evident that the only way these 
communities can have transportation 
facilities with the city of White Plains 
is by the operation of busses and such 
operation is a public convenience and 
necessity. 


The company also petitions to put 
into effect a tariff and schedule of 
rates under § 29 of the Public Service 
Commission Law. In view of the fact 
that this is a resumption of service 
after a long period of no service, the 
prayer of the petitioner in this regard 
should be granted. 


The proposed order is herewith pre- 
sented. 





ILLINOIS COMMERCE COMMISSION 


Re Southeastern Illinois Gas Company 


[No. 19602.] 


Gas — Butane service. 


As an operating experiment the Commission, in view of certain economical 
operating advantages, granted a certificate of convenience and necessity 
for the construction and operation of a gas utility for the production of 
what is known as butane gas, a by-product of the manufacture of gasoline 


from natural gas. 


[February 4, 1930.] 


A PPLICATION of a gas utility for a certificate of convenience 
and necessity to construct and operate a gas utility; 
granted. 


By the Commission: On October 
26, 1929, the Southeastern [Illinois 
Gas Company filed its application in 
the above matter. A hearing was 
held at the offices of the Commission 
in Springfield on January 8, 1930. 
At the said hearing the Southeastern 
Illinois Gas Company was represented 
by J. H. Wendel, its secretary, and 
the city of Metropolis was represent- 
ed by Honorable W. H. Karr, its 
mayor, and by Charles D. Carter, sec- 
retary of the Chamber of Commerce. 


The evidence shows that the afore- 
said city of Metropolis has a popula- 
tion of about seven thousand and that 
no gas public utility service is now 
being rendered in and about the said 
city. The petitioner by its applica- 
tion in this case proposes to construct 
a gas plant and distribution system 
and to transact business in connection 
therewith as a public utility in render- 
ing gas service to the public in the 
city of Metropolis and vicinity. 

The evidence shows that at a spe- 
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cial election duly held in the city of 
Metropolis on December 19, 1929, a 
certain ordinance designated as Ordi- 
nance No. 751, and providing for the 
grant of a franchise to the South- 
eastern Illinois Gas Company for the 
establishment of a gas utility in said 
city was submitted to the voters of the 
said city and that as a result of the 
said election the said Ordinance No. 
751 was adopted and was subsequent- 
ly duly accepted by the Southeastern 
Illinois Gas Company. 

The mayor and secretary of the 
Chamber of Commerce of Metropolis 
appeared at the hearing held in this 
case and testified that it is almost the 
unanimous desire of the citizens of 
Metropolis that the Southeastern II- 
linois Gas Company be permitted to 
render gas service as a public utility 
in the said city. 

The petitioner through the testi- 
mony of Byron T. Gifford, its presi- 
dent, represents in Case No. 19542, 
being an application by petitioner to 
furnish a similar kind of gas service 
in Harrisburg, Illinois, and which 
testimony was made a part of the rec- 
ord in this case, that if granted a cer- 
tificate of convenience and necessity 
in accordance with its application, the 
said petitioner will undertake respon- 
sibility for rendering gas public util- 
ity service in accordance with the 
rules, standards, and requirements of 
this Commission applicable to gas 
service generally throughout the state 
and continuing said service indefinite- 
ly until such time as said petitioner 
may be lawfully relieved of its re- 
sponsibility in this connection. 

The petitioner proposes, for at 
least the initial service, to construct 
a plant for producing what is known 


as butane gas. Butane is a by-prod- 
uct of the manufacture of gasoline 
from natural gas. The petitioner rep- 
resents that an adequate supply of the 
said by-product will be available for 
at least several years. The butane is 
produced at refineries and will be 
shipped to the petitioner’s plant in 
tank cars. At the said plant the bu- 
tane is passed through certain proc- 
esses which change it from the liquid 
to the gaseous state having a heating 
value and other characteristics to con- 
form with the requirements necessary 
for public utility service. The peti- 
tioner represents that the said gas is 
suitable for the purposes for which 
public utility gas is used, that the 
products of combustion are non- 
poisonous and not in any way offen- 
sive or objectionable and that its heat- 
ing value can and will be controlled 
so as to conform with the standards 
established by this Commission. 

It appears that there are no other 
public utility companies in the state of 
Illinois at the present time supplying 
butane gas to the public so that the 
application of this type of gas to pub- 
lic utility service is to a certain extent 
experimental. Such type of gas plant 
can be installed and placed in opera- 
tion at a much lower initial cost than 
a plant producing water or coal gas 
and has certain other advantages in 
relatively small communities. The 
proposal of the petitioner appears to 
make it possible for small communi- 
ties to have gas service where there 
is no transmission line source of sup- 
ply and where it might not appear 
feasible to place a gas plant of the 
more common type upon a paying ba- 
sis within a reasonable length of time 
after its construction. If, after the 
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petitioner’s service has been estab- 
lished for sometime, it should appear 
desirable or necessary for any reason 
to install a gas plant of the so-called 
standard type it is petitioner’s belief 
that there probably will be sufficient 
business then developed to justify the 
change. 

The Commission having considered 
the aforesaid application, the evidence 
and the entire record in this case 
finds: that the city of Metropolis, 
Massac county, Illinois, is now entire- 
ly without gas public utility service; 
that the petitioner proposes to con- 
struct, operate, and maintain a gas 
plant and distribution system and to 
furnish gas public utility service in the 
said city; that the city of Metropolis, 
by proper municipal action, has 
granted a franchise to the petitioner 
covering the occupation of streets and 
public places with pipes and facilities 
in connection with the rendering of 
such gas service; that the petitioner 
has duly filed with the city of Metrop- 
olis, in accordance with the aforesaid 
franchise ordinance, a bond condi- 
tioned upon the establishment of such 
service; that there is need and de- 
mand for gas public utility service in 
the said city of Metropolis; and, that 
the construction, operation, and main- 
tenance of a gas plant and distribu- 
tion system and the transaction of a 
gas public utility business in the said 
city of Metropolis will promote the 
public convenience and are necessary 
thereto. 

The Commission further finds: 


that the Southeastern Illinois Gas 
Company is a corporation duly organ- 
ized and existing under the laws of 
the state of Illinois and is authorized 
by its articles of incorporation to en- 
gage in the business covered by its 
application in this case; that the said 
Southeastern Illinois Gas Company is 
a subsidiary of the Utilities Gas & 
Electric Company; and, that through 
its relations with the parent company 
the said petitioner has ample financial 
resources and can command construc- 
tion and operating skill and experi- 
ence sufficient to carry out the under- 
taking described in its application. 

It is therefore ordered that a cer- 
tificate of convenience and necessity 
be, and it is hereby, granted to the 
Southeastern Illinois Gas Company 
for (1) the construction, operation, 
and maintenance of a gas plant and 
distribution system in and about the 
city of Metropolis, Massac county, 
Iliinois, and (2) the transaction of a 
gas public utility business in and 
about the said city. 

The foregoing certificate is granted 
upon the express condition and under- 
standing that the petitioner undertake 
the rendition of gas service as a pub- 
lic utility in the city of Metropolis and 
that in respect to standards of service, 
heating value, continuity of service, 
and all other matters within the con- 
trol and jurisdiction of this Commis- 
sion the said petitioner shall comply 
with the rules, standards, and require- 
ments of this Commission and the 
provisions of law. 
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NEW JERSEY SUPREME COURT 


Town of West New York et al. 


v. 


Board of Public Utility Commissioners et al. 


[No. 230.] 


Township of Weehawken et al. 


v. 


Same 


[No. 242.] 
(—N. J. L. —, 148 Atl. 603.) 


Rates — Right of Commission to acquiesce. 
1. The Board of Public Utility Commissioners has the right to remain 
quiescent where a public utility has increased its rates according to law, 
and in such event such rates automatically become effective, p. 383. 
Appeal and review — Writ of certiorari — Failure of Commission to act. 


2. The failure of the Board of Public Utility Commissioners to act upon 
a rate increase filed by a utility, thereby permitting such rates automatically 
to become effective, is not reviewable in the appellate court on a writ of 
certiorari, p. 383. 


[February 4, 1930.] 
A PPLICATION by a certain municipal corporation for a writ of 
certiorari to review the failure of the Board of Public 
Utility Commissioners to act on certain utility rate increases; 
writ denied. See also ante, p. 330. 


* 





APPEARANCES: J. Emil Walscheid, 
of Union City, for prosecutors town 
of West New York and others; Wil- 
liam G. Asper, of Union City, for 
prosecutors Weehawken township 
and others; John O. Bigelow, of 
Newark, for Board of Public Utility 
Commissioners ; William H. Speer, of 


Newark, for Public Service Co-ordi- 
nated Transport. 


Per CurtaM. The attack is upon 
a change of fares posted by Public 
Service Co-ordinated Transport pur- 
suant to the power to increase rates 
in the first instance, recognized by 
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paragraph (h) of § 17 of the Public 
Utility Act of 1911. P. L. p. 378, as 
amended by P. L. 1921, p. 165. The 
previous rate was a straight fare of 
5 cents. The new rate, filed with the 
Board, effective January 1, 1930, 
reads: “Ten tokens for 50 cents, each 
token to be good where a 5-cent fare 
is now charged, or 10 cents cash fare 
where a 5-cent fare is now charged.” 
Stated in another way, the casual rid- 
er paying in cash will be charged 10 
cents, instead of 5, as formerly; the 
rider buying tokens rides for 5 cents 
as formerly, except that, like the pur- 
chase of a 10-trip ticket on a railroad, 
he pays for 10 rides at the outset. 

The new rate was filed on Decem- 
ber 9, 1929. On December 14th, Mr. 
Justice Kalisch made a rule to show 
cause in each case, returnable before 
himself on the 21st, why a writ of 
certiorari should not be allowed to 
review, in one case, the “action” of 
the Board in acceding to the increase ; 
in the other, to review “a certiorari 
order in the form of a letter” permit- 
ting the increase. On the argument 
of these rules on December 21st he 
continued them to the regular term of 
this court, January 21, 1930. No 
stay had been ordered, and, therefore, 
the new rate went into effect on Janu- 
ary 1, 1930, and had been in opera- 
tion for three weeks when the cases 
came on for argument. 

It is, to say the least, doubtful 
whether the Board has made any or- 
der that this court can properly lay 
hold of by a writ of certiorari. As 
we read the documents, no “order” 
has been made. The utility presented 
a petition, somewhat voluminous, the 
main point of which was the claim 
that it was, and long had been, losing 


money steadily at the flat 5-cent rate; 
that some relief was essential, and 
proposing by way of experiment for 
a reasonable period to raise the single 
fare to 10 cents, but sell 20 tokens for 
$1. The Board replied, expressing its 
willingness to hold its hand for an 
experimental period, provided the 
utility modify the proposed new rate 
to the extent of selling 10 tokens for 
50 cents, instead of requiring the pur- 
chase of 20 in order to obtain what 
may be called the commutation rate. 
To this the utility acceded, and the 
rate was filed accordingly. 

[1, 2] The stress of the argument 
for the prosecutors seems to be on 
the point that there was no “hearing.” 
But, under the act, none is required 
in the present status of affairs. Of 
course, it is true that under § 16 the 
Board may fix rates, after hearing, by 
order, upon notice; and, as is well 
known, that is often done. But, on 
the other hand, the utility may in the 
first instance fix its own rates. If re- 
quired to file them, it must do so, § 
16 (d); and, as tersely and accurate- 
ly stated in the brief for one of the 
prosecutors, “The Board may either 
(a) suspend the operation of the rates 
for not more than three months and 
investigate; (b) the Board may re- 
main quiescent and do nothing about 
it. If the latter course is pursued, 
the change of rates goes into effect 
automatically.” To which may be 
added: (c) The Board may investi- 
gate without suspending. 

The second situation, as we view 
the matter, exists in this case. A new 
rate is posted, and the Board “re- 
mains quiescent and does nothing 
about it” at this time. That is its in- 
dubitable right under the statute. 
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The fact that there were some pre- 
liminaries savoring of negotiation 
puts no different face on the situation. 
This precise method was pursued, and 
approved, in O’Brien v. Public Utility 
Comrs. (1918) 92 N. J. L. 4, at 
page 47, P.U.R.1919B, 865, 105 Atl. 
132, affirmed 92 N. J. L. 587, P.U.R. 
1919D, 774, 106 Atl. 414. Moreover, 
the present status is altogether ex- 
perimental and probably temporary. 
Any municipality, or any citizen, has 
the right to complain, and ask for a 
hearing; the Board itself may inter- 
vene at any time and order a hearing, 
with or without ad interim suspension 
of the rate. But at the present stage 
it seems to have done nothing ame- 
nable to a writ of certiorari; certain- 
ly, in our own view, nothing to call 
for allowance of such a writ. 

Prosecutor township of Weehaw- 
ken, after the argument, filed what is 
entitled a “reply brief,” in which for 
the first time, apparently, it is sug- 
gested that P. L. 1928, p. 112, a sup- 
plement to the utilities act, is uncon- 
stitutional, because its object is not 
expressed in its title, and for perhaps 
other reasons. We are unable to per- 
ceive that the validity of the 1928 act 
has any relevancy to the question 
whether the inaction of the Board 
touching a posted increase in rates of 
a bus line requires our intervention at 
this time by certiorari. 

The rules to show cause will be dis- 
charged, with costs. 


Note.—Powers of Commissions Over 


Rates. 


The Commission has jurisdiction to 


fix the charges which a company pur- 
porting to be a mutual water company 
as to its own consumers must pay as a 
consumer itself to the public utility 
serving it. Re Foothill Ditch Co. 
(Cal.) Decision No. 21249, Application 
No. 14272, June 18, 1929. 

The California Commission has held 
that § 33 of the Public Utilities Act 
empowers the Commission to order the 
establishment of through routes and 
joint rates for railroads. Johnston 
Rock Co. v. Southern P. Co. Decision 
No. 21818, Case No. 2647, Nov. 26, 
1929. 

The Commission has power to re- 
duce the rates of motor carriers, which 
may be exercised upon a proper record. 
Re Colorado Cab Co. (Colo.) Applica- 
tion Nos. 894, 903, 917, 919, 1073, De- 
cision No. 1810, June 7, 1928. 

The establishment by the Interstate 
Commerce Commission of interstate 


“rates between two points within the 


state does not automatically abolish the 
intrastate rates between such points; 
the latter may stand until changed by 
some positive action of the Commission. 
Atchison, T. & S. F. R. Co. v. Illinois 
Commerce Commission ex rel. Illinois 
Coal Traffic Bureau, No. 19221, — IIl. 
—, 166 N. E. 466, April 20, 1929. 

The Commission is obliged to de- 
termine what is a fair and reasonable 
rate for a local telephone exchange 
where the subscribers have definitely 
refused to sign a petition as specified 
by statute which would result in better 
service through another exchange. Re 
Lincoln Teleph. & Teleg. Co. (Neb.) 
Application No. 6935, Feb. 20, 1928. 

The Commission is charged with the 
responsibility of providing a rate which 
is fair and reasonable to the public and 
not in excess of the value of the service, 
as well as the duty of authorizing rates 
which are not confiscatory. Ibid. 
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New Steam Generating Unit at 
Kips Bay Station to have double 
the capacity of present units 


Three-quarters of a million pounds of steam per hour from a unit 
occupying approximately the same area as units designed to produce three 
hundred twenty-five thousand pounds of steam per hour, is the capacity 
guaranteed on the contract for a new steam generating unit designed and 
manufactured by Combustion Engineering Corporation for installation at 
Kips Bay Station of the New York Steam Corporation. This new unit when 
operating at maximum capacity will require 64,000 lbs. of coal per hour. 


The need for this greatly increased steam production is apparent when 
it is considered that within a half mile from this plant there are in the 
course of erection five new office buildings ranging from fifty stories to 
eighty stories in height, all of which will be served by the New York Steam 
Corporation. One of these, the Empire State Building, when completed will 
require in excess of 125,000,000 Ibs. of steam a year. 


This unusual installation, which will be the fifth Combustion Engineer- 
ing unit furnished for Kips Bay Station comprises a 3,435 horse-power 
double Ladd type boiler tangentially fired by Lopulco Pulverized Fuel 
Systems. The furnace is comprised of bare tube, all-metal water cooled 
furnace walls and plate type air preheaters are used to reclaim the heat of 
the waste gases for preheating the air for combustion. 


The first Steam Generating unit installed in the Kips Bay Station was 
placed in operation in December 1926 and at that time the steaming capacity 
was among the world’s greatest. To secure double this amount of steam 
from practically the same area within a period of four years, demonstrates 
the rapid advance made in the design of steam generating units. 


COMBUSTION ENGINEERING CORPORATION 
200 Madison Avenue, New York, N. Y. 
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Fluted 


Steel Poles 
Combine Beauty 
and Utility 


THE 
UNION METAL MFG. CO. 
CANTON, OHIO 





PIPE 
STOPPERS 


ALL TYPES 


Pipe Line Supplies 


SAFETY GAS MAIN STOPPER CO. 
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Brooklyn, N. Y 


























Cast Iron Pipe and 
Fittings for all purposes 





|High and low 
| Pressure Pipe 
for Gas 


Service 





WRITE FOR OUR SPECIFICA- 
TIONS OF DELAVAUD CEN- 
TRIFUGAL OR PIPE CAST 
VERTICALLY IN DRY SAND 
MOULDS 


United States Pipe 
and Foundry Co., Burlington, New Jersey 


SUPERIORITY 
in holding power 


EVERSTICK ANCHORS are not 
an experiment. Constantly increasing 
sales and repeat orders is our best argu- 
ment. 

EVERSTICKS are made of certified 
Malleable iron—eliminates the rust 
hazard. 

EVERSTICKS cost no more than an- 
chors of similar type made of sheet 
steel. 


Write for bulletins 


The Everstick Anchor Co. 


Ist, 2nd and Madison Streets 
ST. LOUIS, MISSOURI, U. S. A. 
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DUNCAN 


Watthour Meters and 
Transformers 


Write for bulletins 


Duncan Electric Mfg. Co. 


Lafayette, Ind. 





“Variable Load Brakes” 


give uniform load. 
Modern Brakes tor = ee A 


Westingh . Traction Brake Co. 
Witmerding, Pa. 
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First in pioneering the 
Truck-Balloon and first 
with a complete line for 
all wheel sizes. 





General’s Jumbo Truck Balloon has 
effected unbelievable savings for op- 
erators everywhere. 


Get the facts about 


Te GENERAL 
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General fire & Rabber Co., Akron, 0. 
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Earll Catchers and Retrievers 





ETRIEVERS and Catchers which re- 

tain their efficiency and operate as ef- 
fectively when ten or fifteen years old as 
when new are the ones you want. 
Catchers and Retrievers do this and yd 
are easiest to operate and maintain. As 
the users—there are many of them. 


Cc. I. EARLL, YORK, PA, 


CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronte, Ont. 


IN ALL orien Fos at COUNTRIES 
International General ., Schenectady, New York 





ROBERTSON 
SKYLIGHTS 


struction of 


Skylight 


Greater Strength Greater Economy 
Ventilation Systems 
for Sub-Stations 
H. H. ROBERTSON CO. 


Grant Building 
Pittsburgh, Penna. 
Branches in All Principal Cities 
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DISTRIBUTION 
STREET LIGHTING 


| TRUSTWORTHY ||) 


| TRANSFORMERS 


PROMPT SERVICE 
i) KUHLMAN ELECTRIC CO. ji 


BAY CITY, MICH. 
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Do You Know How Much: 
Trailers Can Save You? = 


No doubt you have heard more. or less about the savings made 
possible through the use of Trailers. But, have you ever had an 
opportunity to study actual Trailer cost figures? Have you ever 
had authentic figures and compared the cost of operating Trailers 
with the cost of operating trucks? If you have never seen such 
figures you will hardly believe that a saving of almost 50% on first 
cost of the equipment is possible and a yearly saving of 30% cven 
up to 50% is often obtained. As a modern business man these fig- 
ures must interest you. Think what such savings would mean to the 
profit side of your ledger. We will be glad to send average truck 
operation cost figures and average Trailer operation cost figures for 
comparison and study. They are correct. Write the factory direct. 


Oldest and Largest Manufacturers of Trailers 


Fruehauf Trailer Company 


10950 Harper Avenue Detroit, Michigan 


Fruehauf Trailer Company of Canada, Ltd., Toronto, Canada 
Branches and Distributors in All Principal Cities 


RUFRAY Se 
TRAII con SEND us Aver- 
, age Cost Figures 
on Trailer 
Operation 
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The Babcock & Wilcox Co. 


85 LIBERTY STREET, NEW YORK 
Established 1868 


Water Tube Boilers Steam Superheaters 
Economizers Air Preheaters 
Chain Grate Stokers Oil Burners 
Refractories 
Seamless Tubes and Seamless Pipe 


BRANCH OFFICES 


ATLANTA . Candler Building 
Boston ...80 Federal Street 

... Marquette Building 
CINCINNATI .. .. Traction Building 
CLEVELAND _ ..........2..:ccecceseeseeeceeeeeeeee Guardian Building 
DALLas, TEXAS Magnolia Building 
DENVER 444 Seventh Street 
i a eee 
Houston, Texas Electric Building 
Los ANGELES Central Building 
New ORLEANS 344 Camp Street 
PHILADELPHIA Packard Building 
BP IIIII MIIIIIS, scctsasiastonssenieblaoninnsseiial Heard Building 
PITTSBURGH Koppers Building 
PoRTLAND, ORE. Failing Building 
SALT Lake City Kearns Building 
SAN FRANCISCO Sheldon Building 
SEATTLE Smith Tower 
Ps eS eee Castle & Cooke Building 
HAVANA, CUBA .... ..Calle de Aguiar 104 
SAN JUAN, P. R. ..Recinto Sur 51 
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H, M. Byllesby and Co. 


Underwriters, Wholesalers and Re- 
tailers of Investment Securities 
— Specialists in Public Utilities 


CHICAGO NEW YORK 
231 South La Salle Street 111 Broadway 


BOSTON PHILADELPHIA PITTSBURGH PROVIDENCE DETROIT 
MINNEAPOLIS ST. PAUL MILWAUKEE DES MOINES KANSAS CITY 


Direct Private Wires— Chicago - New York - Boston - Philadelphia 








Byllesby Engineering and Management Corporation 
| Engineers — Managers 
for 


Standard Gas and Electric Company Northern States Power Company 


The California Oregon Power Company ‘Oklahoma Gas and Electric Company 
Daquesne Light Company (Pittsburgh) Philadelphia Company 
Equitable Gas Company (Pittsburgh) Pittsburgh Railways Company 
Kentucky West Virginia Gas Company San Diego Cons. Gas and Electric Co. 
Louisville Gas and Electric Company Shaffer Oil and Refining Company 
Market Street Railway Co. (San Francisco) Southern Colorado Pewer Company 
Mountain States Power Company Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 
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